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Beyond Miranda
By Edward M. Hendrie, J.D.
Special Agent Hendrie, Drug Enforcement Administration, is a legal instructor at the FBI Academy.
Since the Supreme Court's Miranda decision in 1966, a number of important developments affecting
custodial interrogation have occurred.
In 1966, the U. S. Supreme Court handed down its landmark decision in Miranda v. Arizona.1 This
article reviews Miranda and discusses some important developments since that decision. First, the article
addresses the degree to which a statement taken in violation of Miranda can be used for impeachment
purposes and whether evidence derived from a Miranda violation is admissible. It then looks at the
extent to which Miranda applies to undercover police interrogation and whether Miranda warnings are
required prior to routine booking questions. Next, the article comments on the development of the socalled "public safety" exception and whether police may continue to interrogate a suspect after he makes
an equivocal request for a lawyer. Finally, it examines a statutory substitute for Miranda that has yet to
receive constitutional review by the Supreme Court.
The Miranda Decision
At approximately 8:30 p.m. on November 27, 1962, a young woman left the First National Bank of
Arizona after attending night classes. A male suspect robbed the woman of $8 at knife-point after
forcing his way into her car.2 Four months later, the same suspect abducted an 18-year-old girl at knifepoint and, after tying her hands and feet, drove to a secluded area of the desert and raped her.3
On March 13, 1963, police arrested 23-year-old Ernesto Arthur Miranda as a suspect in the two crimes.
Miranda had a prior arrest record for armed robbery and a juvenile record for, among other things,
attempted rape, assault, and burglary. Both victims viewed corporeal lineups and identified Miranda as
their attacker. The police questioned Miranda, and he confessed to both crimes. He signed a confession
to the rape that included a typed paragraph explaining that the statement was made voluntarily without
threats or promises of immunity and that he had full knowledge of his rights and understood that the
statement could be used against him.4 Ultimately, the Supreme Court reversed Miranda's conviction and
ordered that the confession in the rape case be suppressed. The Court ruled that "an individual held for
interrogation must be clearly informed that he has the right to consult with a lawyer and have the lawyer
with him during inter-rogation...[that he has] the right to remain silent and that anything stated can be
used in evidence against him...that if he is indigent a lawyer will be appointed to represent him."5 The
Court reasoned that all custodial police interrogations are inherently coercive and could never result in a
voluntary statement in the absence of a knowing, intelligent, and voluntary waiver of the rights
enumerated in the Miranda warnings.
The Miranda decision was a departure from the established law in the area of police interrogation. Prior
to Miranda, a confession would be suppressed only if a court determined it resulted from some actual
coercion, threat, or promise. Under Miranda, the Supreme Court established an irrebuttable presumption
that a statement is involuntary if it is taken during custodial interrogation without a waiver of the socalled Miranda warnings.6 A statement taken in violation of Miranda would result in the suppression of
the statement, even though the statement was otherwise voluntary and not the result of coercion of any
kind. In fact, in the Miranda decision, the Supreme Court acknowledged that Ernesto Miranda was not
subjected to any coercion that would render his statement involuntary in traditional terms.7 The Miranda
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requirements apply only when a suspect is both in custody and subjected to interrogation. For purposes
of Miranda, "custody" is defined as an arrest or significant deprivation of freedom equivalent to an
arrest.8 "Interrogation," under Miranda, is defined as words or actions likely to elicit an incriminating
response from an average suspect.9 If the suspect asserts the right to silence, an officer must honor the
suspect's assertion and stop the interrogation. However, the officer may reinitiate contact and obtain a
valid waiver after a reasonable period of time.10 On the other hand, if a suspect asserts the right to an
attorney, questioning must cease and may only be recommenced if the defendant reinitiates
communication with the officer.11
Impeachment
Subsequent U.S. Supreme Court decisions have limited the Miranda exclusionary rule. Five years after
Miranda, the Supreme Court decided Harris v. New York.12 With only two of the five justices in the
original Miranda majority still on the Court, the Supreme Court held that a statement taken in violation
of Miranda could be used to impeach the credibility of a defendant at trial.
The police in Harris failed to advise the defendant of his right to counsel prior to custodial interrogation, which was a violation of Miranda. The prosecution did not use the statement during the case in
chief. However, when the defendant took the stand, he contradicted his postarrest statement.
The Supreme Court approved of the prosecution using the post-arrest statement to impeach the
defendant during cross-examination, because the Court was not going to allow the defendant to use the
Miranda decision as a license to commit perjury. Interestingly, the Court observed that the defendant
made "no claim that the statements made to the police were coerced or involuntary."13 This statement
by the Supreme Court was a signal that the Court was prepared to abandon the position that statements
made by a suspect during custodial interrogation are presumptively involuntary. That presumption was
the reason given for requiring Miranda warnings in the first place.
In another case, Oregon v. Haas,14 the Supreme Court followed the precedent in Harris and ruled that a
defendant's statement may be used to impeach the defendant, even if that statement was taken after the
defendent requested an attorney during the custodial interrogation. The Haas Court distinguished the
Miranda presumption of involuntariness from actual involuntariness and stated that if, "...in a given case,
the officers conduct amounts to abuse, that case, like those involving coercion or duress, may be taken
care of when it arises measured by the traditional standards for evaluating voluntariness and
trustworthiness."15 A statement that is in fact involuntary is inadmissible for any purpose including
impeachment.16
In Doyle v. Ohio,17 two suspects elected to remain silent after they had been told by police during
Miranda warnings that they had a right to remain silent. The Supreme Court ruled that it was a due
process violation to use their silence to impeach them during their respective trials. The Court reasoned
that the Miranda warnings carry the implicit promise that if suspects remain silent, that silence will not
be used against them.18 The Supreme Court thought it unfair to penalize the defendants by allowing
their silence to be used to impeach them, after they had relied upon the assurances of the police that they
had a right to remain silent. However, if the defendants in Doyle had not been told by police that they
had a right to remain silent, there would have been no due process violation if their silence was
subsequently used to impeach their credibility. Under those circumstances, their silence would not have
been induced by the implicit promise in the Miranda warnings that their silence would not be used
against them.19
Evidence Derived from a Miranda Violation
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In Michigan v. Tucker,20 the Supreme Court held that a witness may testify at trial, even though the
defendant identified that person as a witness in a statement taken in violation of Miranda. Prior to
Tucker's custodial interrogation, the police advised him of the Miranda warnings, except the right to
appointed counsel. The Court determined that derivative evidence, such as the witness' identity, may be
suppressed, but only if the police obtained it by infringing on the defendant's constitutional rights.
The Court distinguished between a violation of the Fifth Amendment right against compelled selfincrimination and a violation of the prophylactic rules in Miranda. The Court stated that the Fifth
Amendment was drafted in order to guard against genuine compulsion, which involves an element of
coercion.21
The police in Tucker did not coerce the defendant to make the statement and, therefore, did not violate
his Fifth Amendment right against compelled self-incrimination.22 The police did, however, violate the
rules of the Miranda decision. The Tucker Court made clear that Miranda warnings are not, themselves,
rights protected by the Constitution, but are merely measures formulated by the Court to ensure that the
right against compelled self-incrimination is protected.23
In Oregon v. Elstad,24 the Supreme Court ruled that when a suspect makes a voluntary statement
without being advised of his Miranda warnings, the Fifth Amendment Self-Incrimination Clause does
not require the suppression of a subsequent statement made by that suspect, provided that the police
comply with Miranda when taking the second statement. In Elstad, the police arrested the defendant,
Michael Elstad, for burglary. When one of the officers sat down with Elstad to explain that he thought
Elstad was involved in the burglary, Elstad responded by saying, "Yes, I was there."25 The police did
not advise Elstad of his Miranda warnings until after he had been transported to the sheriff's department,
1 hour later. He then waived his Miranda rights and confessed to the burglary.
The Court suppressed the first statement because police took it in violation of Miranda. Elstad claimed
that because he had "let the cat out of the bag" during the first unwarned interrogation, the second
statement also should be suppressed. He argued that the second statement was the tainted fruit of the
poisonous tree, because his prior unwarned statement exerted a coercive impact on his later admissions
and that the Miranda warnings did not purge that taint. Supreme Court precedent has established that a
prior coerced statement may result in the suppression of a subsequent statement, if it is determined that
the coercive influence of the first statement carried over to the second statement.26 In Elstad, however,
the Supreme Court ruled that "[t]he failure of police to administer Miranda warnings does not mean that
the statements received have actually been coerced...."27
The Court distinguished between voluntary unwarned admissions and statements that result from actual
police coercion. This distinction highlighted the Supreme Court's apparent abandonment of the Miranda
doctrine that custodial interrogations are inherently coercive. The Court viewed Elstad's first statement
as having resulted from a noncoercive Miranda violation rather than a constitutional violation.
The Elstad Court made it clear that where there is a noncoercive Miranda violation, the remedy is
limited to the suppression of the unwarned statement. A voluntary statement taken in violation of
Miranda does not carry with it any taint that would affect the admissibility of evidence derived from that
statement.
Undercover Police Interrogation
In Illinois v. Perkins,28 two police informants posed as inmates in order to elicit evidence of the
defendant's involvement in a murder. One of the informants questioned the defendant, who responded
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by making a statement implicating himself in the murder. The Supreme Court held that the inherently
coercive atmosphere presumed to exist during custodial police interrogation is not present when the
suspect does not know he is talking with the police or an agent of the police.
The Perkins Court overturned the Illinois Appellate Court's order suppressing the statement and ruled
that it is not necessary to obtain a Miranda waiver under such circumstances. The Court stated that when
a suspect has no reason to believe that the listeners have official power over him, then it cannot be said
that the resulting statement is caused by some implicit coercion stemming from the suspect expecting
the listeners to affect his future treatment. The Court further stated that confessions remain a proper
element of police interrogation, and noncoercive ploys that merely mislead or lull suspects who are in
custody into a false sense of security are not a violation of Miranda or the Self-Incrimination Clause.29
Routine Booking Questions
In Pennsylvania v. Muniz,30 police arrested the defendant for drunk driving. The defendant slurred his
responses to unwarned booking questions, which elicited routine biographical information-name,
address, height, weight, eye color, date of birth, and current age. Even though the police obtained the
slurred responses during custodial police interrogation, eight of the nine Supreme Court justices ruled
that the responses were admissible, despite the failure of the police to obtain a Miranda waiver.
The eight justices, however, did not agree on the reasons why Miranda was not required. Four justices
argued that an exception should be carved out when routine booking questions are asked, because
booking questions are not ordinarily intended to elicit information for investigative purposes. The other
four justices believed that it was not necessary to determine if the slurred responses fell within a routine
booking questions exception to Miranda. They considered the Miranda rule as a formula to protect a
person's Fifth Amendment right against compelled self-incrimination, which involves testimonial
evidence. The responses to the booking questions were incriminating not because of the testimonial
substance of what the defend-ant said, but because the slurred speech was nontestimonial evidence of
intoxication.
One of the unwarned questions the officer asked the defendant was if he knew the year of his sixth
birthday. The defendant was unable to answer that question. A majority of the Court found that question
was a violation of Miranda be-cause it was designed to elicit incriminating testimonial evidence and was
beyond the scope of routine booking questions.
The Public Safety Exception
Three dissenting justices in Miranda argued that requiring warnings prior to custodial interrogation
would deter suspects from confessing.31 In New York v. Quarles,32 the Supreme Court majority
decided that police are not required to give Miranda warnings when the immediate safety of the public
hangs in the balance, because the Court believed that those warnings tend to deter a suspect from
making a statement.33 The Quarles Court proceeded to carve out the public safety exception to the
Miranda rule.
In Quarles, a woman told two police officers on road patrol that she had just been raped at gun-point.
The woman also told the officers that the suspect had just entered a nearby supermarket. While his
partner radioed for assistance, one of the officers entered the market. The officer immediately saw a
suspect matching the description given by the victim. As soon as the suspect, Benjamin Quarles, saw the
uniformed officer, he ran toward the rear of the store. The officer drew his gun and pursued Quarles.
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Ultimately, the officer apprehended Quarles. When the officer frisked Quarles, he found that he was
wearing an empty shoulder holster. The officer, without advising Quarles of the Miranda warnings,
immediately questioned him about the location of the gun. Quarles nodded toward some empty cartons
and told the officer "the gun is over there."34 Despite the fact that Quarles was in custody at the time of
the interrogation, the Court held that the statement was admissible as a public safety exception to the
Miranda ruling.
Equivocal Requests For Counsel
Judicial concern regarding the detrimental effects of the Miranda requirements on law enforcement may
have contributed to the Supreme Court's loosening of the Miranda strictures in Davis v. United States.35
In Davis, the Court ruled that a suspect must make an unequivocal request for a lawyer in order to
effectively assert his Miranda right to counsel, despite the government's burden of proving the suspect
made a knowing, intelligent, and voluntary waiver of his Miranda rights. The Davis Court distinguished
between the Sixth Amendment right to counsel, which attaches only at the initiation of adversarial
judicial proceedings and each critical stage thereafter, and the Miranda right to counsel, which is not
constitutionally mandated and only attaches during custodial interrogation.
In Davis, Naval Investigative Service (NIS) agents investigating a murder obtained both oral and written
Miranda waivers from the defendant. After being interviewed for approximately 90 minutes, the
defendant said: "Maybe I should talk to a lawyer."36 After asking some clarifying questions, the NIS
agents continued to interrogate Davis.
The Court ruled that the defendent's statement was not sufficiently unequivocal to constitute an assertion
of his Miranda right to counsel. Moreover, the Davis Court emphasized that if a suspect makes an
equivocal re-quest for a lawyer, it is not necessary for the police to ask clarifying questions in an attempt
to decipher the suspect's intentions. If the suspect intends to assert his Miranda right to counsel, that
assertion must be clear and unequivocal.
Congressional Response to Miranda
In Miranda, the Supreme Court stated that Congress and the states are free to develop their own
safeguards to replace the rules set forth in Miranda, so long as they are as effective as Miranda in
protecting a suspect's right against compelled self-incrimination.37 In 1968, Congress accepted this
invitation by enacting 18 U.S.C. 3501 as part of Title II of the Omnibus Crime Control and Safe Streets
Act.
Subject only to Constitutional limitations, Congress has supreme authority to prescribe rules for the
admission or exclusion of evidence in federal courts.38 Congress enacted 3501 to displace Miranda and
reinstate the voluntariness test.39 In a concurring opinion in Davis, Justice Scalia asserted that when an
issue involving the voluntariness of a custodial confession in a federal case is next brought before the
Supreme Court, the decision should not be based on Miranda but instead on 18 U.S.C. 3501.40
Section 3501 does not presume, as did the Miranda Court, that police custody is inherently coercive.
Unlike Miranda, 3501 does not require that a suspect make a knowing, intelligent, and voluntary waiver
of certain enumerated rights. Instead, 3501 provides that a federal court must look at the totality of the
circumstances in determining if a statement is voluntary, and that if "the trial judge determines that the
confession was voluntarily made it shall be admitted in evidence...."41 The statute requires that all
voluntary confessions be admitted into evidence in federal prosecutions and limits the effect of the
presence or absence of warnings to being merely one factor for federal courts to consider in determining
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whether the confession was voluntary. Provided they are constitutional, statutes enacted by Congress are
the supreme law of the land.42 The U.S. Supreme Court is the final arbiter of whether a federal statute is
constitutional. However, the constitutionality of 3501, as it relates to custodial interrogation, is an issue
that has never been brought before the Supreme Court. In addition, 3501 has received only limited
support in the lower federal courts.43 In Davis, the majority refused to consider implementing 3501,
because the Department of Justice expressly declined to take a position on the statute's applicability.44
Conclusion
The Supreme Court has implicitly abandoned the underlying principle of the Miranda decision-that
custodial police interrogation is inherently coercive-and has carved out many exceptions to the Miranda
exclusionary rule. Consequently, a violation of the Miranda ruling does not necessarily mean that the
resulting statement will be inadmissible. The Supreme Court has made it clear that the Miranda
warnings are not constitutionally required but are only prophylactic rules designed to protect a suspect's
right against compelled self-incrimination. Voluntariness remains the constitutional standard that must
be met when obtaining a statement from a suspect.
Nonetheless, law enforcement agencies should consult with legal counsel to ensure that investigative
practices conform to the requirements set forth by the Supreme Court in Miranda and other precedent.
Should a voluntary statement be obtained in violation of the Miranda ruling, through inadvertence or
otherwise, this article sets forth legal authority that law enforcement may assert in salvaging at least
some use for the resulting voluntary statement.
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