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Firearm regulation in the United States is an area of shared authority between thedtderal

and localgovernmerg. At the federal level, firearm commerce, possession, randfers are

governed largely by two statutory regimes: the National Firearms Act of(\NF34) and the

Gun Control Act of 1968GCA). The NFAimposes stringent taxation and registration requirements for a specific set of
statutorily denfedtakedspécifilly dangerous suth as machineguns anbatektd riflesThe GCA

which is more broadly applicable to most kinds of commonly available firearms, regulates the manufacture, transfer, and
possession of firearms in multiple ways. Amottigen things, the GCArrohibits certain categories of persons from
possessing or receiving firearmsdr e qui res individuals or entit ngeosseling ngaged
firearms to bdederally licensed (referred to as FFLEhe GCA dsoobligates FFLs that manufacture firearms to identify
each one by means of a serial numberraqdiresFFLs that transfer firearms to conduct background checks on each
prospective transfere€urrent federal law doestrequireunlicensed persons whish to make or assemble a firearm for
personal use to stamp it with an identifying serial number, nor must such persons who wish to transfer a firearm from a
personal collection or as a hobby conduct a background check on the person to whom the fiocaentransferred.

November3, 2021

Recent developments in all three branches of government could affect how these and other provisions of the NFA and GCA
are interpreted and applidd.the executive branch, the Bureau of Alcohol, Tobacco, Firearms and Explosives 4ATF)

agency within the U.S. Department of Justice (D®a}, issuead proposed rulehatwould clarify when some larger pistols
equipped wth stabilizing or arm braces atensidered sho#barreled rifles subject to NFAequirements. Additionallyin an

effort to mitigate the availabilityofso a 1 1 e d “ gibeq firearmsthatare riot identifiable by means of a serial
number or other information stamped on the firearm and that are thus more difficult to trace when used-ia sgomnd
ATF proposedriewoul d, in part, amend regulatory definitions of

component to which a serial number is affixemlyequireserial numbegfor certain firearm component kits and incomplete
frames and receiverBeyond these two proposed rule€Jalso recently publisheamo d e 1  “ law-desséntiallyg &
provision permitting a court to issue a temporary order barring a person at risk of gun violence from possessing-a firearm
that stateseeling to establishigch laws may use as guidance.

In the legislative branchihree billsin the 11Th Congresdiave passed the House of Representatives that would alter aspects
of the current federal background check process and the categories of persons prohibited éssingassreceiving

firearms.H.R. 8would extend federal background check requirements to most private firearm transfers between unlicensed
personsH.R. 1446would expand from threlusiness day® a maximum otwentybusiness days the length of time an FFL

must wait before transferring a firearm when a background check does not return a definitiveregessiag the legality of

the transactiorLastly, H.R. 1620would, among other thingamend thecategories of persons prohibited from possessing
firearms based on conviction oh@sdemeanor crime of domestic violenoeentry of gorotective ordefor the benefit of an
“intimate part ne toeritompaschnes and drders relatéd torpersons in more casual dating relationships
and to include a new category for misdenmastalkirg convictions.

Since the Supreme Court held that 8e&eond Amendmenwvhichp r ot e ct s a r i ght ehcompaseesne p and
individual right to possess firearms for sd#fense in at least some circumstantm®ser federal courts have reached

disparate conclusions as to whether particular federal, state, and local firearm regulations impermissibly infringghan this r
For instance, a 2021 federal di st r imroncetansemiautamatc fireaimsis h e |
unconstitutional, despite precedent from other circuits upholding similar restrictions. AdditionallySth@ourt of Appeals

for theTenth Circuitrecently struck down federal restrictions on licensed firearmfarem persons under 21 years of age,

briefly creating a circuit split. Th&enth Circuit decision subsequently has been vacated as moot. Finally, federal courts
havesplit on the extent to which the possession of firearms in public can be consteaidetle Supreme Coust

consideing the issueén New York State Rifle & Pistol Association v. Bruen
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Introduction

Fireardnsemlre ingrained in Ame mpiod dt i”cGaudni sal teapr act ® & . t
both a source of recreat i dann da nidn vorlovteedc tiino nt hfoours ar
injuries and dedFbdeoaml ansaanealabdsioecal govern
regulate firearm accesbBni podsB8saioesn, hndi vrdnsfl e
localities have enacted a diverse range of 1| aws
carrying of firea*Amsthemnagionhhahbrl ehéehgsfederal
regulatory fr amedwarakn uffearc ttulree,1 swl e, and possess
baseline for permissible firearm use and transac
cont PEkdd cBureau of Alcohol, Tobacco, Firear ms an
Deptament of Justice (DOJ) has the authdrity to a
ATF ser vesenbfootrhc eamelnatw function, i1investigating cr
l aws, and an administrativelacgdnsceggl procygsfuf ot
manufacturers and dealers and issuing regulatior
firearm 1 aws.

Recent developments in all three branches of go-
l aws 1n sWivtelr arl e swmaeyest. t o ATF, im Apcoldiaegé¢ wrdh
the agency has i1issued propossdintkbeprehati waubd,
identification requirements and r &galtdht i on of fi
Congress, the House of Representatives has passe
1 Katherine SchaeffeKey Facts about Americans and GuRsw RESEARCHCTR. (May 11, 2021),
https://www.pewresearch.org/faiztnk/2021/05/11/keyactsaboutamericansand-guns/

2 See id(reflecting that in a survey of gun owners, most respondents cited personal safety or protection, hunting, or

nonspecific recreation or sport as reasons for gun ownership).

3 See FastStats: All Injurie€DC,NAT’L CTR. FORHEALTH STATS., https://www.cdc.gov/nchs/fastats/injury.hfrast

reviewed Apr. 9, 2021) (reflecting close to 40,000 firearm deaths from injury in 2019).

4 See State Gun LawNAT’L RIFLE ASSN INST. FORLEGIS. ACTION, https://www.nraila.org/gutaws/stategun-laws/

(last visited Aug. 13, 2021).

5 See Key Federal Regulation AdBrrorpsL. CTR. To PREVENT GUN VIOLENCE, https://giffords.org/lawcenter/gun
laws/policyareas/othefaws-policies/keyfederatregulationacts/(last visited Aug. 13, 2021); 18 U.S.€927
(providing that the primaryfeddra f i rear ms restrictions are not intended to *

State on the same subject matter, unless there 1s a
be reconciled or consistently stand togethgr.

628 U.SC. § 599A.

direct

7 See FirearmsATF, https://www.atf.gov/frearmg 1 a st visited Aug. 13, 2021) (referenc

2

enforcement approach).

8 See Fact Sheet: Bidétharris Administration Announces Initial Actions to Address the Gun Violence Public Health
Epidemic¢ THE WHITE HousE (Apr. 7, 2021) https://www.whitehouse.gov/briefingpom/statements
releases/2021/04/07/fasheetbidenharrisadministratiorannouncesnitial-actionsto-addresghe-gun-violence
public-healthepidemic/[ h e r e iFachSheet Initial‘Actionis Jinfra “Executive Branch” The Bi den
Administration and ATF have announced or undertaken severalioitisgives to combat gun violence, including the
formationofcros§ uri sdictional firearms trafficking strike
New York and Chicagsee Department of Justice Announces Formation of Firearmfickiaf Strike Forces to

Crack Down on Sources of Crime GuB©J(June 22, 2021 https://www.justice.gov/opa/pr/gartmerjustice
announcedormationfirearmstrafficking-strike-forcescrackdown-sourcesand a stringent policy regarding licensure
for firearms dealers who willfully violate federal law. For further information on these initiatives, detailed disafission
which is beyond the scope of this report, Baet Sheet: Bidetarris Administration Announces Comprehensive
Strategy to Prevent and Respond to Gun Crime and Ensure Public, SafeWHiTe House (June 23, 2021),
https://www.whitehouse.gov/briefingpom/statementseleases/2021/06/Xatt-sheetbiderntharrisadministration
announcegomprehensivstrategyto-preventandrespondto-guncrime-andensurepublic-safety/
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i m the federal background check process for

p o ion relat BFdi ntaa Udyd, mecctoind i miuel ¢ mcd .nterpret

Se Amendment and the extent to which particu
pe ible. Forcawnstt aceeil, s rece ntadvoweddressed t
fe ral lagve imesotsriingt i 03¢ ade fliamsarms tsdlcdasd ,ng t h
firetharnms ,state laws restricting the manufacturin
we apbhhse. Supr emer €viumgy Sec omalds dmend mewn tYoakal l enge
laws limiting the ability of citizens to acquirce
seddf ®Thes rep
statutory regime goveimni ntg ef irreecaernms ,d ebveefl corpemesnut rsy
e X legislative, and judicial branches ar
fe ear ms | aws.

ort begins with a brief overview o

ecutive,
deral fir

Rel evant Federal Lawd Governi

The current collectio ft fefdeasala faoeoguwlrantso d y wis 1
out, at the federal Ilevel, the minimum requireme
of firear ms. Most of h significant federal 71 ec
t he Nationaof Flior3eHarindFtMicet Gun Cont rfals Act of 196
amendMalny of these requirements are administered
guidance andhisgukporonsill provisdeanads bGrCiAe f o vet
statutoryhptouwrsei oed evant to recent devel opment :

judicial branches.

n o)
(5] €
t €

9 SeeBipartisan Background Checks Act of 20RLR. 8, 117th Cong. (as passed by House, Mar. 11, 2021); Enhanced
Background Checks Act of 202H,R. 1446 117th Cong. (as passed by House, Mar. 11, 2021); Violence Against
Women Ad¢ Reauthorization Act of 202H.R. 1620 117th Cong. (as passed by House, Mar. 17, 2021).

10 Hirschfeld v. ATF, 5 F.4th 407 (4th Cir. 2021acated as mopNo. 192250, 2021 W14301564, at *2 (4th Cir.

Sept. 22, 2021).

1Young v. Hawaii, 992 F.3d 765 (9th Cir. 2021) (en bapejition for cert. docketedNo. 261639 (U.S. May 25,

2021).

12 Miller v. Bonta, __F. Supp. 3d__, No.-T®-1537, 2021 WL 2284132 (S.D. Cal. June 4, 203pjpeal docketed

No. 21-55608 (9th Cir. June 10, 2021).

BN. Y. State Rifle & Pistol Ass’n v. Corlett, 141 S. Ct . 25
for writ of certiorari).

14 portions of this section are adapted frBRS RepdrR45629 Federal Firearms Laws: Overview and Selected Legal
Issues for the 116th Congredy Michael A. Foster

15Pub. L. No. 72474, 48 Stat. 1236 (1934).
16pPub. L. No. 96618, 82 Stat. 1213 (1968).

17 Certain additional federal laws addressing specific aspects of firearm use and commerce, such as the Arms Export
Control Act (AECA) and implementing International Traffic in Arms Regulations (ITAR), 22 U.S.C. § 2778; 22 C.F.R.
pts. 126130, and the Protéon of Lawful Commerce in Arms Act (PLCAA), 15 U.S.§8790103, are beyond the

scope of this report. For more information on the PLCAA,GRS Legal Sidebar LSB1029/hen Can the Firearm
Industry BeSued? by Michael A. Fosteror more information on the AECA and ITAR, see, 62RS Report
R46337,Transfer of Defense Atrticles: Sale and Export of Wi&de Arms to Foreign Entitieby Nathan J. Lusaand
Michael J. Vassalotti

85eel8US.C8926 (authorizing the Attorney General to prescribe
carry out the provisions of” the chapter of the U.S. Code

Congressional Research Service 2
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National Firearms Act of 19314

The NFA regulates the manufacture., ®"wenpoanfer, and
deemedptaot beul at?anyd dtamagte rwaurse associated with a
connected to organized c¢r?iThe &% atlugteti mei o6he & pp
only to a few weapons speci ffiiaalalnyhsird & rhtei fAice d, v
For insNBEAcdkefitthes fir e abramsr ealse di nschlout dgiumgs shhaovritn g
under 18 i nbcahrerse laendd rsihfolrets having®Thebdarmenls | engt
“r 1’faln®&@ hot”’gmn f ur n, ‘%ar ewedaepfoinn edde sa sg naedde oorr rreedneasdieg,n

and intended to be fired from the shoulder and c
the ener gy ofa tfhiex eedx pclaorstirvied gien (in the case of a
the case of a s hwatygsunc)h atroa cftierrei sitni cc @orft atilne t wo k
Additional categories of weapons that fall withi

modi fied shotguns or rifles with a%defviered lasl en g
weapeims]l uding fr amnichsa to“asuhtoeotte f vea bl y more than on
manual reloading, by &dasiwmellle afsunpgarntosn ioft athdke d 1
weapons 1into machi ffdkegsutnrsy ¢ t(T13vneciddugdeinecceabrss,; grdenade
rockets, and mines; andafiiynathgtrhweapobidecbdl |
being concealed on the person from which a shot
expl 8amomrg ot Her things.

®“The NFA explicitly exempts from regulation a
item[s]” not likely to be used as weapons. 26

20 United States v. Posnjak, 457 F.2d 1110, 1113 (2d Cir. 1972).

21 See Pub. LNo. 73474, 48 Stat. 1236 (1934); TNG. REC. 11,400 (1934) (statement of Rep. Robert L. Doughton)

(“For some time this country has been at the mercy of gang
with which they can go across stéitees has become a real menace to thedhiging people of this country. When the

bill was first proposed by the Department of Justice it affected pistols and revolvers, but that provision was eliminated

from the bill, and it now only relates to machimens and sawedff shotguns and rifles, or guns with barrels less than

ntique firear:
u.s.C. § 584

18 inches in length, and to mufflers, and to silencers. ”).
2226 U.S.C. § 5845(a).
23d.

241d. § 5845(c), (d).

%The Firearm Owners Protection Act of 1986 subsequently p:
unless they are possessed by or transferred to or from federal or state authorities or were lawfully possessed before the

effective date of thech (May 19, 1986). See 18 U.S.C. § 922(0). Thus, only machineguns manufactured and lawfully

held prior to May 19, 1986, may be possessed and transferred lthdag. December 26, 2018, the regulatory

definition of machinegurwas amended, for purposes loé tNFA and GCA, to include burrgiocktype devices, i.e.,

devices that “allow a shooter of a semiautomatic firearm t
t rigge rStoCkTyRaiDayices, 83 Fed. Reg. 66,514 (Dec. 26, 2018). Ulkebecame effective March 26, 2019,

id., though it has been the subject of several court challenges that are still o@gogare, e.g. Aposhian v. Barr,

958 F.3d 969, (10th Cir. 202@)etition for cert. docketedNo. 2:159 (U.S. Aug. 4, 2021) (conaling likelihood of

success on challenge to rule had not been establistetfhuedes v. ATF, 920 F.3d 1, 35 (D.C. Cir. 2019) (same),

with Gun Owners of Am., Inc. v. Garland, 992 F.3d 446, 473 (6th Cir. 2021) (concluding challenge to rule was likely to

suceceed, as a bump stock cannot be classified as a machinegun within meaning of\siaaitts),and rehearing en

banc granted2 F.4th 576, 577 (6th Cir. 2021).

2626 U.S.C.§5845(ab),(e}( f ). The catchall “any ot lpistelorreelg hawiy category
a barrel with a smooth bore designed or redesigned to fire
shotgun and rifle barrels 12 inches or more, less than 18 inches in length, from which only a single discharge can be

s

made from either barrel without manual reloading” but spec
“weapons designed, made, or intended to be firlded from the
§5845(e).

Congressional Research Service 3
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Al 1 NFrAnsf itrheaat ar e p-raosd uweeldl oars itmhpeoirrt emda nuf act ur ¢
impormests be authorized by and ?fAengyi sttrearnesdf ewi tohf
NFA firearm must |ikewise be accomparfiBade by a
registrations of all NFA firearms not 1in the po
are maintained®andaatknpensonsgpessyssing NFA f
of regPAny aNEdnfirearmrthmporsedrmdacebe identif
are not “demnstt det’emmbhes td ebweiacdes among ot her things, ‘
“may not be readily rethelielde ddbdtitechied, dovi ad g
mar king mwtesquumdenre seplarate regulations.

t.
[
S
1

Beyond registration and identification requireme
manufacturer, and deal &rpeicni aNF A( ofcicruepaartmso nt aol )a nt aa
of bu¥andssa, sepaladbebetapaimds f o®fUpeoanc ht rfainrsefaerrm onfa ¢
NFA firear m, the transferor 1is subject to a tax,
transferred firearm fatlnsy wn he®Vivmekapomo.ch adf ©he

NFAeasubject to*criminal penalties.

Gun Control Act of 196

The GCA is not so much a sin e statute as it 1is
supplemented regularly in th decades since 1its
a me n deegdu,l art es t he manufacture, trandfercanmsd, pos
extending t categories of weapons that fall out
“f1r %iasr md e f edngsweapon (includirng sadetdgmend ¢ wr
may readil be converted to expel a projectile t
receiver o any such weapon; (C) any firearm muf
de vi¥ce .

8
gl
e

271d. 885802, 5822, 5841(k)c). The Secretary of the Treasury previously had this responsibility.
281d. 88§ 5812, 5841(bjc).

291d. § 5841(a). The registry is administered by the director of AEe28 C.F.R. § 0.131(d).

8026 U.S.C. § 5841(e).

s11d. § 5842(a).

321d. § 5842(c);see27 C.F.R. 79.102(d) (permitting ATF director to authorize alternative means of identifying
destructive devices upon receipt of written letter showing
weaponwouldbedangeras or i mpracticable?”).

31d. § 5801.

341d. 8§ 582122.

351d. 88 581112. A number of tax exemptions exist. Most notably, firearms made by or transferred to the United
States, any state, any political subdivision of a state, or any official police ottiiamizagaged in criminal

investigations are exemptdd, 8§ 58525853, as are firearms made by or transferred between qualified manufacturers
or dealersld. § 5852(c)(d).

361d. § 5871.

7« Ant i qu e-2ieffirearmsamamufactured in or before 189&e@rtain muzzldoading weapons designed to

use black powder, among otherthingsr ¢ excluded from the definition of “firea
U.S.C. 8§ 921(a)(3), (16).

%ld§ 921(a)(3). The term “frameherGGAcbutveirs’ defhatmetd fium trheeg:

part of a firearm which provides housing for the hammer, bolt or breechblock, and firing mechanism, and which is
usually threaded atitsformir porti on to receive the bdirmorebdetainffdey C. F. R. § A
recent ATF proposed rule would amend this definition.

Congressional Research Service 4
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rtms , whteh acdaGriEA resl el t, s pfuorrc ha s e, and pos
es and purchases may lawfully take
earm pdSomes DO st immwayj Grd croemptorni ecnttesd . a
ementing statutes focus on prohibit
acturers and dealers, and backgrour

_g
EUJ('D('DSD
Ny

50 o
2o e e
,-—_= =0

ul ateby,f iaamomgn*ptelsearb btshsibmesg, categorie
,T & le“tctaheadrea cotfe rriisstki cs, may ‘ot possess
vy, it is unlawful for a person to shi
o ss h¥,f @2hn is a fPEglirYiive dmomnlawfak
ddicted to04) ahao nt a dmelmtdyg Iv didbesfit dacntdi eva e

o a hanst bleeinn atdimtidt St @nt e s( Ipue smaintt e t o

p =50
— o 0Q

or
mmi t t
ni mmi
e Ar me

Qg @ = =0
Qg“cxm e g 7

0

0 ti sviasna unl awfhdd ybpersedinghadarabl ¥ 691
h orces; (7) has renounced his or her
reventing that petkongfrom hhreasengngsan intir
arsnehild) or engaging in other conduct that w
0

f

f

0

=
s e

dily injury to himself or herself or the chilc
deames tdflAe o ¢ ¢ iao npaelrlsyon under indictment for a ¢
imprisonment exceeding onSRWdWWIVLRde aom but rma
t receive, s hi¥PS e paryr radrwai nssi poonretn aalpsfei sbeamrs muunvd e r

5 0 00T TS5 00 LNT M o o
-~

%918 U.S.C. § 922.

40 A few typesof firearms are also restricted (e.g., machineguns and undetectable firéggrf1922(0), (p)as is
possession of firearms in certdatatons(e.g., federal facilities and school zones in some circumstaides),
§8922(q), 930.

41 SeeDickerson v. New Banner Inst., Inc., 460 U.S. 103, 112 n.6 (188Bgrseded by statute on other grounds as

stated inLogan v. United States, 552 U.S.23;28 (2007) (noting that the GCA’s posse
intended “to keep firearms out of the hands of presumptive
4218 U.S.C8922(g). A separate provision prohibits anydmen selling or otherwise disposing of a firearnthifit

person knows or has “reasonable cause” to believe that the

Id. § 922(d).

“As an exercise of Congress’s Commerce Clause powers t
be “in interstate or foreign commercld8922g.d possession t

44 A felony is defined as a crime punishable by a term of imprisonment exceeding one year, with exceptions for

criminal offenses relating to antitrust Vim t i o n s , unfair trade practices, restraint
related to the r e gulda8921(a)R0)@)f Additionally ifa state clpssifies a particalar .

offense as a misdemeanor and that crime is punishgtalédsm of imprisonment of two years or less, the offense does

not count as a “crime punishable by a imprisonment for a t

922(g)(1)./1d.892 1 (a) (20) (B). Finally, a ppurposes ofthé prohibitonifhisorns i dered <
her conviction has been expunged or set aside or if the person has been pardoned or had his or her rights restored,

unless the relevant order expressly provides otherwdse.

45The GCA definedugitive fromjustica s “any person who has fled from any State
to avoid giving testi mddn8921l{a)l5)any criminal proceeding.?”
46 The termcontrolled substancis defined in Section 102 of the Controlled Substances Act, 21 (88@2.

“The prohibition is subject to exceptions, such as for ali.
possession of lawfully issued hunting licenses or permits. 18 U.S.C. § 922(y)(2). Any alien admitted to the United

States under aomimmigrant visa may also petition to have the prohibition wailced 922(y)(3).

48 A misdemeanor crime of domestic violence is defined as an offense that is a misdemeanor under federal, state, or

tribal law and “has, a suseofphysicaldorse, arthe threatered use af a deadly weapor, mp t e d
committed by a current or former spouse, parent, or guardian of the victim, by a person with whom the victim shares a

child in common, by a person who is cohabitating with or has cohabitétethe victim as a spouse, parent, or

guardian, or by a person similarly s Idt8®21@)¢33d). to a spouse, p

491d. § 922(n).

Congressional Research Service 5
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carfrofn kgewingly possessing *Hamdl gluincse msnedd h ¢
arm dealers may not knowingly sell or delive
firearms other thhan isomotfgun st hoer sraimfel)e st o( opre ra

y
e

N—

e GCA additionally regulates the manrfufacture a
quiring persoangagddormgahnheaf haon sianspnosr]t ebruss,i n e s
manufacndirdkeetshbembt ain a license from the federal
fe¥Tthese persons and entities are commonly known

8
i
2
f %2 1.
h
e

= g O /™ h—

Manufacturers demgagadiidedrttidédieloyodtien at i smoen, , aatnt d
labor to manufacturing firearms as a rtegular cou
objective of livelihood and profit th¥ough the s
Dealers are “cenpagddredith®ebebvuostiene]s st i me, attent:i
to dealing in firearms as a regular course of ¢t
livelihood and profit through t%leher &weettrh ttilvee pur
principel obb] evel Vrheoaotldhatnn dt pe ofntent wunderl ying
disposition of firearms is predominantly one of
opposed to other intents, such as inmPFhobwsi,ng or 1
a per s fenn giasgendoti n"of hd ebldldinge s m fmakas mscdadsithmal
sales, exchanges, or purchases of firearms for t
hobby, or who sells adti om ¢@RBQOVie roadlalh,msw hpeetrhseorn aal
or entngyged inofhedebdtsmngessn fireasrpnesc iufnidcer t he
question that piasr tdepielmdeonfti tchieRmaslhhesveacnets f act or s i n
(1) thy amdnftriequency of firearms sales; (2) sal
501d. § 922(x)(2). Others also may not knowingly transfer such items to tde§1922()(1). These prohibitions are

subject to several exceptions, such as temporary transfers in the course of employment, ranching or farming activities

or for target practice, hunting, or a safety coulde§ 922(x)(3).

511d. § 922(b)(1). As discussed in more detafta, a federal appellate court recently held that the prohibition on

handgun sales to those between the ages of 18 and 20 was unconstitutional under the Second Amendment, Hirschfeld v.

ATF, 5 F.4th 407, 410 (4th Cir. 2023jacated as mopiNo. 192250, 202WL 4301564, at *2 (4th Cir. Sept. 22,

2021), though that opinion has since been vacated as moot.

52The GCA also imposes a number of limitations on the transfer of firearms even between unlicensed persons, e.g.,

prohibiting interstate transfers betweenicehsed persons in most circumstances. 18 U.S.C. § 922(a)(5).

531d. §8921(a)(9)(11), 922(a), 923. Manufacturers and importers must likewise obtain a license to engage in the

business of importing or manufacturing ammunitioh § 923(a). The GCA sepaedy provides for the licensing of

collectors of “curios or relics,” which are firearms “of s
characteristicsSeel8 U.S.C. § 921(a)(13); 27 C.F.R. § 478.11. Licensed collectors may engaterstaie

transactions involving curios and relics, but they must st

business” of anyfireaims (inaugingccuriossardlrelics)n2g C.F.R. § 478.41(d).

54 See, e.gListing ofFederal Firearms Licensees (FFLs2017,ATF, https://www.atf.gov/firearms/listingederat
firearmslicenseedfls-2017(last reviewed Mar. 3, 2020).

518USC8R 1 (a) (21)(A). The term “manufacturer” is also separa
manufacturing firearms or ammun Idt§021@)(10)f or purposes of sale

56 1d. § 921(a)(21)(C).
571d. § 921(a)(22).
s81d.

®Seeeg,United States v. Bailey, 123 F.3d 1381, 1392 (11th Cir
the business of dealing in firearms, the finder of fact must examine the intent of the actor and all circumstances
surrounding the acts allegedo constitute engaging in business.”) (intermnal
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(4t)he dest emadlranti or before, during, and af r
t

t e t he
prices charged;’sandatem) the thef ¢ ndnen o f he sale

<
p

Upon licensing, FFLs ®and s ¢wjbddigmitad omesc ovri d khe epeisr
the dispositi ofF losf afnid emursnts itdoe mtoinfy 1i mported or
means of a ®semongl onbhmbet hingy. wFFhscer¢taimuot he
transfer restrictionschand, roefqurierleenmveannt cse., Moarcek grpc
Brady Handgun Violence Prevention Act, signed 1in
backgr ou®odn cnhoesctk spr os patsieves fwvihme arm mWite 1 i cens e
order to ensure that the purchasers are not prol
stat%Tol aiwnmpl ement the Brady Act, the FBI created
Background Che cwkh iScyhs tleanu n(¥Nhloe@d® yi,n t1h9%¢9 8NI CS backgr «
check is complepeidnei §hicemodtyatrveasltuarntagarrcibelady et o

60 United States v. Focia, 869 F.3d 1269, 1:820(11th Cir. 2017) (approving jury instructions calling for

consideration of “all of ntshaec tciiorncsu,ni’s tiannccleusd isnugr rsoeuvnedrianlg Itihset
v. Tyson, 653 F.3d 192, theimpbrtaicéd af angdne of theseéconkiderationsastsubjecgto t h a t
the idiosyncratic nature of the fact pattern presented

6lSeel 8 U. S. C. § 923(g)(1)(A) (requiring maintenance of “such
sale, or other disposition of firear ms . .. as the Attormney
(establishing record regqements, which include information on transferee and firearm being transferred).

62 Seel8 U.S.C. 8 923(g)(3)(A) (requiring reporting of multiple sales or dispositions of pistols or revolvers to

unlicensed personsy. § 923(g)(5)(A) (requiring submissioof record information to Attorney General upon request);

id. 8 923(g)(6) (requiring reporting of theft or loss of firearm from inventory within 48 hours of discovery). Litigants

have, at times, objected to government requests for record informatioa grotind that such requests amount to an

endrun around a separate provision of the GCA that prohibit:
U.S.C. 8 926, but such arguments have not had much suSees®.g.Ron Peterson Firearms, Clv. Jones, 760 F.3d

1147, 1160 (10th Cir. 2014); RSM, Inc. v. Buckles, 254 F.3d 61, 67 (4th Cir. 2001) (acknowledging that ATF may not

“1ssue limitless demand letters . .. in a backdoyr effort t
tailored” request in context of criminal investigation was

6318 U.S.C§ 923(i).

64 As with other areas of firearm regulation, state law can be more restrictive. For example, it appears that more than 20
states and the District of Columbiequire background checks for gun sales between private p&ere&ackground

Checks EVERYTOWN FORGUN SAFETY,
https://maps.everytownresearch.org/navigatates.html?dataset=background_chéldst visited Aug. 17, 2021).

Private transfers between unlicensed persons are still subject to other restrictions under federal lawias well

instance, most interstate transfers are prohibited, 922(a)(5), ad transfer is unlawful if the transferor knows or has
reasonable cause to believe that the transferee falls into a category that is legally prohibited from possessing or
receiving a firearm. 18 U.S.@.922(d).

65 Background checks are not required fongfers between FFLs, transfers in cases where the transferee holds a
permit issued within the past five years in a state that requires a government official to complete a background check,
transfers subject to mostringent NFA requirements, or transféss which the Attorney General has certified that a
background check would be impracticable for specified reasons. 18 §.%2€(t)(1), (3).

661d. § 922(t). Exceptions exist to the background check requirement. For example, background checks arieenbt req
for prospective purchasers who hold valid permits in certain states that already provide for their own background
checksSee id§ 922(t)(3)(A). Despite such exceptigram FFL that knowingly fails to conduct a background check

when one is require@énd when the check would bar a sale, may have its license suspended or revoked and be subject
to a civil or criminal fine and/or up to one year in prisieth.§ 922(t)(5). Fines of up to $10,000 may also be levied on
FFLs, state or local agencies, or widuals for misusing the NICS syste8ee28 C.F.R. § 25.11.

67 SeelNational Instant Criminal Background Check System (NIEB), https://www.fbi.gov/services/cjis/nidtast

visited Aug. 17, 2021). Between the enactment of the Brady Act and the launch of NICS, a set of interim provisions
required background checks to be conducted through “the ch
trans f &JiS€e8922(s), byt the Supreme Costtuck down those provisions as an unconstitutional usurpation

of state executive prerogatives. Printz v. United States, 521 U.S. 898, 935 (1997).
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provide that s &Backgdoondb gohtohrktsaFcBth . sptoai tnees ma y
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68 SeeAbout NICSFBI, https://www.fbi.gov/services/cjis/nics/abenics (last visited Aug. 17, 2021). Some states opt
to conduct the background check for only some (e.g., handguns) FFL firearms tragsfers.

b
d

I

i f i t™Infusat dbeea ldeerl aryeecde ifvoer

(6
€
t

u

testation on t he

a
t

or a period of timeanmdticfir & th e¥ kI’ imreseke phaunssd esn easfst edra
third business day and after “$heuvfdreat mfhas
NICS Section of the FBI that the transfer wa

69See28 C.F.R. § 25.6(e) (recognizing thatpsinto f contact may “also conduct a searct

local law enforcement and other relevant record systems?”).

70 SeeAbout NICSFBI, https://www.fbi.gov/services/cjis/os/abouinics (last visited Aug. 17, 2021). Because the

databases used by NICS rely on record submissions from multiple federal entities and voluntary submissions from

states, they are not comprehensive. Congress has sought on multiple occasions talmm@oesses by which

records are collected and to make the databases more comprehensive, mainly through mandates for federal departments
and agencies and monetary incentives/penalties for states tied to submitting records ®eNISS Improvement
Amendments Act of 200Pub. L. N0.110-180, 122 Stat. 2559 (2008); Fix NICS Act of 20R8ib. L. N0.115141,

tit. VI, 132 Stat. 348 (2018).

7128 C.F.R. § 25.6 (indicating that point of contact will generally notify FFL that transfer may proceed, is delayed
pending further record analysis, or is denied).

7218 U.S.C8922(t)(1)(B)(ii). Some state laws may provide for more time to complete background checks than the
three days given under federal law, and FFLs must comply with the longer Dmés.a licensee conductiagNICS
check have to comply witkase waiting @riods before transferring a firearmATF,
https://www.atf.gov/firearms/qa/dodisenseewho-conductsnics-checkhavecomgy-statewaiting-periods
transferring(last reviewed May 22, 2020).

73E.g, Default Proceeds Replaced by Default Infringembiatr’L RIFLE ASSN INST. FORLEGIS. ACTION (Mar. 8,
2019),https://www.nraila.org/articles/20190308/defaptbceedgeplacedby-defaultinfringement

74 See Firearms Transaction Record (Form 447G)F, https://www.atf.gov/firearms/docs/44-ffart 1-firearms
transactiorrecordovercounteratf-form-53009/downloadrevised May 2020).

7518 U.S.C8§ 922(a)(6).

76 See Law Enforcement: Few Individuals Deniée&rms Purchases are Prosecuted and ATF Should Assess Use of

Warning Notices in Lieu of Prosecutigri3AO (Sept. 5, 2018https://www.gao.gov/products/gdd-440 (concluding

that federaland seledte st ate |l aw enforcement agencies “collectively i
individuals who falsify information on a firearms form (e.g., do not disclose a felony conviction) and are denied a
purchase?”).

77 SeeWhat if a licensee recei D 3SGHQLHG” UHVSRQVH IURP 1,&6 RU D VWDWH 32& DIWHU
but prior to the transfer of the firearmATF, https://www.atf.gov/firearms/qa/whathouldlicenseedo-if-he-or-she

Congressional Research Service 8

n



Federal Firearms Law: Selected Developments

Recent Devel opments

The feder aldefsicrreiabremds albaowse have been subject to
decision makers in the execwuftorvei,nslteagnicsel,a tATvFe ,i sa

with interpreting federal requirements for firea
kinds of firearms or components (such as bump st
NFA and®FG€Aits part, Congress hasmodgfiyarhy c oncs
federal framework™Feoderalgudbdiomgofidvyeanedsto addr
constitutional challenges to particular firear ms
informing the scope of permissibl&Ré¢egntslative a
devel opments in all tahcrte ee xoifs ttihnegs el eagraeln arse qcuoiurledm
and GCA in several ways, from expanding backgrou
certain firearm attachments.

Executive Branch

On April 7, 2021, President Bngetnoanwdduressedgunx
viol®Amrtoenng t hose actions were instruct¢abhsedfor D
“chost’'l gonksng serial numbers or other identifyin
dguns with <c¢ert asi narset acbeihl shradienrgeldaich deeir inlt hsea c ¢

2DOJ was al s ¥ uibnlsitsrhuecntodddd dgatigi’d att a bhi s hi ng mec ha:
t e mp eorradreyr,e dc ocowermtoval of firearms from person
1%Imcleate May and early June 2021, ATF publish
egulatory definitions relevafifandocrdeantifii€atidt
ategorizing firear ms %SDOJh aaltstbacci hsesdg asdtsacbdiel inzoidnegl
1”7ode xt reme risk’lmrgdtsdattiioom,orad®®dihg swirtelpoc ¢ mme nt ¢
rosdaodmrt ext for each action and an overview of t
ssued by ATF.

=0 M e
o =]

~D o <
o -

gets%E2%80%9Cdenied%E2%80%92Bsponseaicsor-statepoint-contact(last reviewed Mar. 24, 2021).

78 See, e.g BumpStockType Devices, 83 Fed. Reg. 66,514 (Dec. 26, 2018) (amending regulatory definition of

machinegunfor purposes of the NFA and GCA, to include bustpckt y pe devices, i.e., devices t
of a semiautomatic firearm to initiateao nt i nuous firing cycle with a single pull
this regulatory action is the subject of ongoing court challer@gss supraote25.

7 For examples from the 116th Congress,GBS Report R4562%.ederal Firearms Laws: Overview and Selected

Legal Issues for the 116th Congrebg Michael A. Foster

80E.g, Young v. Hawaii, 992 F.3d 765 (9th Cir. 2021) (en bapelition for cert. docketedNo. 201639 (U.S. May

25, 2021).

81 See Fact Sheet: Initial Actionsupranote8. As noted previously, thedministration and ATF have announced

other strategies to combat gun violence as well, relating to things likejarissctional enforcement efforts and

priorities in enforcing existing lavbee supraote8.

82 Fact Sheet: Initial Actionsupranote8.

831d.

Definition of “Frame or Receiver
8Factoring Criteria for Fir e a6FRad Reg.i30,826 (fraposedcIiine 10,20239)t abi 1 i zi n
86 Commentary for Extreme Risk Protection Order Model LegislafidJ (June 7, 2021),

https://www.justice.gov/doj/reducirgun-violence/commentargxtremerisk-protectionordermodet
legislation#model

EH

and Identification of F
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Unmar ke¢‘@h o8Gu n s

FFLsraqeitddntofy by means of a serial mnumber en
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requirements for how the serial humbdr pmuant be za
and require additional information sush as the f
name and city &Ahestcatadenti i Huciandoan. faeaquerse ment
or 71 e’ceeviemerisf t hey ard¢ snof compdred¢et weapons at t
s ofal§f r ames o’rarree cceoiffisicirdstiroemls pur pos @T¥heft ehm GCA.

T rame o7Ti sr esceepiavreart el y d ¢ flhjante dp ai rnt roefg ual aftiiroenasr m sw

h0u511n}gleafmcmrer, boltawmd bHirrierdh bthoaclkani sm, and whi c
at itd fortwaon t o tAesc ediewsec rti b dmaryr eAlfiFsr ex e i ver
essen‘thal pyi mary structural ¢ o mp oomepnotn eonft sa afrier ¢ a
atta®hkd. firearm identification requisrements 1in
ability to trace firearms that are lost or used
may be establsi sskeeqdiiu®eidng ekRbhI ds

Not all firearms in the United States are ubj ec
above. First, the requlrements apply only to F F 1
their own firearms fo perestfhilhd prsec emese do fh omha k idre
ons own firearm, not subject to identification r

yearspbyndDng®amrd htnlod oag¥kaiicloanbpirliisteyd ooff firearm ¢
wi tXIQILQLYKHE s or tthade icwenr be completed and assemb
purchaser. ATF current 1 y “bdloachsk Ansottio megase, hi ded cert a

bod+esecalbadi oS ROHWEcei vers that require an adc
ma ¢ h i ion“fhbrea me s o’rs urbg ceecitv eeros GCA r e fhuai wree nmeontt s, a s
reacheodatgke of 'mhnohawoutd result ina¢cbherdingsifi
tof e der®Ac cloarwd.i ngl y, such componentd$lganrbens &l ds

8718 U.S.C§ 923().

8827CFR8478.92(a)(1). Alternative means of i dacbnltei”f iacnadt incont ma 1
a hindrance to effective administration of firearms regulatitthg 478.92(a)(4)(i).

891d. §478.92(a)(2). Parts defined as machine guns, firearm mufflers, and firearm silencers must be identified in the
same manner unless other meansathorized by ATFId. § 478.92(a)(4)(iii).

9018 U.S.C§921(a)(3).
9127 C.F.R.8§479.1keeid8478.11( defining term “firearm frame or receiver?”

2

2Definition of “Frame or Receiver
2021).

93 See The Tracing ProcessTF, https://www.atf.gov/firearms/nati@htracingcenter(last reviewed June 15, 2020);
18 U.S.C.8923(g)(1)(A) (establishing recordkeeping requirements); E/RC.8 478.123providing more detailed
requirements for records maintained by licensed manufacturers).

94 See Does an individual neadicense to make a firearm for personal us&F,
https://www.atf.gov/firearms/qa/do@sdividualneedlicensemakefirearmpersonaluse(last reviewd Mar. 17,

2020). Certain kinds of firearms manufactured for personal use are still subject to the more stringent requirements of
the NFA.See supraotes19-35 and accompanying text.

95 SeeCRS Report R45853D Printing: Overview, Impacts, and tik@deral Roleby John F. Sargent Jr. and R.X.

Schwartz(detailing expanded availability of 3printing technology). Firearms with nenetal components that are

3BDprinted may be subject to the themdnufacturemportaiion, possessiona r ms Act * s
transfer, or receipt of firearms that are undetectabletay xnachines or metal detectors at security checkp&@ept

Pub. L. N0.100-649, 102Stat. 3816 (1988) (codified at 18 U.S.C. § 922(p)).

%See$UH 2~ RU 3XQILQLVKH G; AU Rtpist/Mwvaif. Jodfeadnidio@/are

%E2%80%9C80%E2%80%90r-%E 2%80%9Cunfinished%E2%80%9Bceiversillegal (last reviewed Apr. 6,

and Identification of F
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with cotmpeornent s necessarywiobhbutl dheparcreldl eofcpa
background check on the purchaser through NICS o
infortation.

Additi omdsalcluyr,r eAd'tF “fdre & me i ¢ Tiaamgsucaebiflvye rd o not cover s
of modern firearfsmsde fSipdtictia foencsad folfv.e AT erpressly

captmany types of firearms that have receivers i
otherwisecdopaonate all of the cofhomemdisng nt ¢ he
ATF, such fciornesatrinisutnecow he maj orit y°Thfusf i rneammsadi
strictly, as s®mbhbecourtsnhadefdoae] onsa I[VAITdawn, gua ge
that many firearms have no frame or receiver sut
mu kptiiece receivers would not need to comply with
recordkeeping requis®ments, among other thing

Completed firearms that are unmarked and thus mc
t o “gcahso s t™?Fhey. may later be resold, entering the
markings useful in traci %S otmee thasvheo mlld ot heexyp rbees st
concern that the commercial availability of kits
completed and assembled by the purchaser could f
prohibited from pds sascshi ng etmse m,angibwe s otl da wi t h o
che®¥®Ronversely, at least one commentator has sug

2020) . Alt hough the term “80% r ec e i-lineruleg, whethesarecéiver s o met i me s
blank meets t hree adrenf”i nfiotri oGiC Ao-Hypcase gedésninationithat daes rotadepend on
whether a blank is precisely 80% compleéedH :KDW LV DQ 3 ~ RU 3XQAIRLVKHG ™ UHFHLYHU"

https://www.atf.gov/firearms/qa/wh&E2%80%9C80%E2%80%90r-%E2%80%9Cunfinishedeceiver(last
reviewed Feb. 6, 2020) (stating t ha tAregom&iteMsbeingmarketed use or

asnonl LUHDUBRQGKWYKHG” RU 3 ~ UHFHLYHUV DFEWIFDOO\ FRQVLGHUHG ILUHDUPV"
https://www.atf.gov/firearms/qa/asomeitemsbeingmarketednon-firearmunfinishedor-80-receiversactually

considered 1 ast reviewed June 24, 2020) (reflecting that some it
meet the definition of a “firearm’”” wunder the GCA).

97 Amy SwearerBreaking Down Bid® 1V 3URSRVHG 3*K RERVACDEQUNDG (Kay2V, 2021),
https://www.heritage.org/firearms/commentary/brealdiogvn-bidensproposeeghostgunrules( n ot i ng t hat “s o me
manufacturers now sell ‘gun kits’” with partially finished

comprises a firearmor aframe orreceiverat t he time the kit is sold”).

®¥Definition of < #kdentfication of FirBasms,886 Fed. Rey. 24,720, 27,721 (proposed May 21,
2021).

91d.

10sSeeUnited States v. Jimenez, 191 F. Supp. 3d 1038, 1041 (N,
defendant] was arrested and indicted houses onlyftilee required featuresthe hammer and the firing
mechanism. 7).

10186 Fed. Reg. at 27,722.

102F g, Richard Winton,/ $ *DQJV 6WRFNSLOH 8QWUDFHDEOH 3*KRVW,I*XQV~ WKDW OHPEH
TiMEs (July 6, 2018)https://www.latimes.com/local/lanowAae-la-gangsterhomemadeyuns20180706story.htm|

Press Release, Dep’t of Jusitl.d,i nRh o dSee 111silnagn d° GMaoms t Ch aMagecehdi nwei
2018),https://mwww.atf.gov/news/pr/rhodsland manchargeebuilding-sellingghostmachinegun

103 Can fundioning firearms made from receiver blanks be trace®PF, https://www.atf.gov/firearms/ga/can
functioningfirearmsmadereceiverblanksbetracedlas revi ewed Feb. 6, 2020) (“Because
have markings or serial numbers, when firearms made from such receiver blanks are found at a crime scene, it is

usually not possible to trace the firearm or determine its history, which hindeesguimrinvestigations and

jeopardizes public safety.”).

104E g, Rebecca BeitschH,2- 3URSRVHV &UDFNGRZQ RQ 3*KRVW *Xi@MLLYROORZLQI %LGHQ 3¢
2021),https://thehill.com/policy/nationadecurity/552405loj-proposescrackdowron-ghostgunsfollowing-biden

pledgeon-gun; Glenn Thrush6 DQ )UDQFLVFR 6XHV 7KUHH 2QOLQH 5NW.DSHAUWY IRU 6HOOLQJ
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18, 2021) https://lwww.nytimes.com/2021/08/18/usfgiostguns.html

105 Stop Gun Violence: Ghost Guns: Hearing Before the Subcomm. on the Const. of the S. Comm. oratlye Judici
117th Cong. 12 (2021) (written testimony of Ashley Hlebinsky, Curator Emerita & Senior Firearms Scholar, Cody
Firearms Museum),
https:/www.judiciary.senate.gov/imo/media/doc/Ashley%20HIebinsky%20Written%20Testimony%20FinSiquaé
state and local laws may further restrict the making or possession of ghost guns, and litigation concerning the
permissibility of some restrictions, as wadl the propriety of continued marketing of the weapons in jurisdictions
where they are restricted, is ongoiggeMartin Austermuhle|n New Lawsuit, D.C. Gun Advocates Take Aim at
SHVWULFWLRQYV, IRRR (SeRtRLO,\2021tP37//www.npr.org/local/305/2021/09/10/1035881089vaw-
lawsuitd-c-gun-advocategake aim-at-restrictionson-ghostguns San Franciso DA Sues 3 Califorr@ DVHG p*KRVW
*X QT 0D ARHNEWS (Aug. 18, 2021)https://apnews.com/articladsinesscaliforniagun-politics-sanfrancisce
police-reform4247bd94aacc148e07b3a228d1d47bbf

106 Fact Sheet: Initial Actionsupranote8.

Wpefinition of “Frame or Receiver” and Identification of F
Although this report’s di infeapislimiied ta firearfns législatiorstHatahasipassed thee v e 1 o p me
House of Represeritaes, at least one bill introduced in the 117th Congress would also address ghost guns by

amending the definit See@hostGunsiafe Guns Att,Rn1454iltvth €dng: (2021).A .

10886 Fed. Reg. at 27,741.

109|d_

1101d. at 27,743.

111 The proposed rule would also maintain the other marking requirements described previously, though FFLs would
now have the option to mark new designs or configurationseititlertheirname and city and state of businestheir
name and abbreviated FFL number along with the serial number on each part defined as a frame oldrexteiver.
27,747. The proposed rule would also establish that destroyed frames or receivers do not meet the idefition.

27, 746. Licensed manufacturers would be required to comply
than sevendaysfollawn g t he date of completion of the active manufact
whicheverldiast 2dqwWetr7..” Privately made firearms that come 1int

additional marking requirements, descritiefta.
12|d, at 27,741.
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ve been available commercially for home comple
e proposed rule wouhdidddaoetheheredentemeans it
marked firearms’sthaveobtmeyinAo® nat FdLpreviousl
quired to comply with recordkeeping requiremer
intaining mweadradsmn rneffloeataitngwgn about the firea
bsequently received or disPasnddcompletgng mede
firearm transact thse wirtolp owmeldi ceidsce dvopued rds srese.

strequirements in the case of unmarked firear m
king such firearms when received by an FFL. I
or supervise the marfpirngmdatd yt’hbhafir mine or
acquires within seven days of acqu¥sition or
fparimat el y ’wmadlkd fbe ¢ @a fniemerdn,a si nacl uding a fr a
embl ed or ot hpeerrwsiosne optrhoedru ctehda nb ya al i censed man
ial number or other identifying markings plac
ear m w=ia%Top rfoadcuicleidt.at e access to marking, the
ndmentisn re gadnmnttaoary terms to permit gunsmiths
fessional marking s er'%Hicneasl Ifyo,r tphrei vpartoeploys emla dre
e amendments to the regulations remgamdling FFI
among other things, privatabvgnmady freedomg

ON"‘E""@VJ’:T"'HNN{:T‘H':SNCDS’:T‘QD('D""CDH';
8
=~

sFOO "R ®wo ="

-

S5O e e e Mg g T0Y®g e 5O Ao

131d. at 27,726.
141d. at 27,746. Separately, the proposed rule would make a number of amendments to definitions related to firearm

mufflers and silencers in order to clarifyerwhetnhat mmusftl elre
marked, among other thingSee idat 27,728 (describing amendments).

115|d_

16|d. at 27,747.

117|d_

11818 U.SC. § 923(g)(1)(A 27 C.F.R§478.125.
11927 C.F.R. § 478.124.

12086 Fed. Reg. at 27,747. A longer length of time would be divenark privately made firearms acquired before the
effective date of the ruléd. at 27,748.

1211d, at 27,74647. The definition would not include identified and registered NFA firearms or those made before
October 22, 1968 (subject to other identifioatrequirements)d. at 27,747.

1221d. at 27,741

Congressional Research Service 13



Federal Firearms Law: Selected Developments

recoPaded to require maintenance of FFL records i
than the previ oyuwsalfys )rrequired twenty

Overall ,t hiatt atphpee aprrsoposed rule would Il imit the p
firearms by reducing the current commercial avai
identification and background check aleegauri r e ment s
obligations for the marking of, and recordkeepir
order to facilitate tracing whennuambhokgdafidrene
subsequently tied to crimimatl, chhamwWawxwear , Trheeq wpirroe c
unlicensed persons to mark or otherwise comply v
make at home for personal use. To the extent suc
the proposed r uloen, FtFhLes ownhws nwmonwlfd cftaulrle 1 ncompl e
for home assembly or who receive unmarked firear
In accordance with the Administrative Procedure
202tlo comment ornulteh et hprroowpgohs €ddh e a s ubme wsPoar odr gur
ATF will consider the comments and, should 1t mo
angigni’fommants received befo%e the rule becomes

Handguns with AtmbBliecémng or
NFA
sig

—
=
(¢]

cohowar e leldomwti fl es, whicHdeasrieg ndeedf iontred i n
ed, made or remade, a’mc di thtaevn chegd at b abre ef
f 1 e®sf tdhafi rléa i mcihteilsdsali n¢ ot ¢ hasy,deifti i
, didentification, an?anrde gsipsetcriaftiico nr ersetqruii
e GCA on tr ad®tphoartt agtoi obne yaonndd sbaalsee 1bi yn eF FGLCs
le tof mbhisteo®tithser kinds o

(¢]

— 0o &0 o
— e+ e
—

ger handguns come with, or can be equiprg
tso rtelme wfairrde apromthnadedo ffacnkgi foaretdbee di
AWthpe d shessr. cer t ai nwihtahn dsgtuanbsi leiqzuii mpgp ebdr a c e s me
nitibasrefedhorfles such that they are subje

O+ 0 T B o
—
0 ®

a0 ®»n ®» o /s
'—h’:f“"B"UQ-N.’:‘»Q-
=0 o O

o
. B‘i—‘

oVl

1231d. at 27,74951.

1241d. at 27,75051. The proposed rule would make a number of other regulatory changes, many conforming or related
to issues such as, for example, marking of armor piercing ammunition and voluntary ATF classification requests, which
are not further discussed inig report.

1255 U.S.C §553(c);seeCRS Report R4154@ Brief Overview of Rulemaking and Judicial RevibwTodd Garvey

%perez v. Mortg. Bankers Ass’n, 5 7epandresfondt®siynificadte (2015) ( “ A
comments received during sedtS.Q. &b3(d) (dequitimgpublicatibnloriservice of mme nt . 7 ) ;
rule in most cases not less than 30 days before effective date).

12726 U.SC. §5845. The GCA provides furiohally identical relevant definitions for its provisions applicable to

shortbarreled rifles. 18 U.S.C. § 921(a}(B).

128 See supr&National Firearms Act of 1934

129Seel8 U.S.C. § 922(a)(4) (prohibiting ndfFLs from transporting sheltarreled rifles, among other firearms, in
interstate or foreign commerce “except as specsafelyi cally aut
and ne cid §322(bh)(%) (pyohibiting FFLs from selling or delivering shbatrreled rifles, among other firearms,

“except as specifically authorized by the Attorney General
0SeeLet ter from Rep. Richard Hudson et al., to Hon. William
Acting Dir., ATF (Dec. 22, 2020nttps://d3uwh8jpzww49g.cloudfront.net/sharedmedia/1511337/hualsdn
memberdetterto-doj-andatf-re-stabilizingbraces.pdfreferencing needs of disabled combat veterans who enjoy
recreational shootimgtas na ‘“Sltagdpiitliimatneg bsalclsf &1 .c
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described above has been something of a legal gt
not desi gned,c ndé&fdier,tecod rfer o la b ies o hdaldet meet t he
definitrioflefofuised with certmame bfaced, f howmetvke ,
shoulder, depending on the nature ofrthé€ofirearrt
example, in a 2017 letter to a stabilizing brace
product s, ATF noted that a pistol WIKIRIXO&G HBJa r r e 1
VWR&ENan NFA firearm, butaalbtdamddumgamBURaibngd iizti na
EURDIFoHk s not make t hbea rfrierleeadr nr iifnlteo sau bsjheocrtt t o f ur't
NFA®Wi th respect to the question of wWhat constit
item that dhwmdediconk @nf atfached to a handgun 1in
objective purposes of allowing the ‘Makiamg m t o be
shematrreled rifle, even 1iT%A0Fe fatrthehffgdbhteridireadt
fact t hat the item may allow, or even be 1ntende

does not affed®Inhet NdA wanllysisome products, ev
marketed as ammesr s<whabidl bzi cgnbi dered shoulder
firing from the shoulder, such that-btalhaierl ealt t ach
rifle subject to the additional legal requiremert
On Decembe rTH Ssa €mlo2t0i,c eA and reques:t for comment s
regardi“mlgj ewhtait ve dATsF gwo ufleda tcuornessi der in deter mi n:
with an attached sdadigdined ngr brades hgse beemade o
inteedndt o be fir e’ nfdr drh utsh ep osbhaarurliedi ¥ty er d gful iedba 1t c e

indicthaedcertain features of the firearm (such a
stabilizing brace being used v(es ufcuhn catsi oant taasc hsnieanbt
brace versus shouldering device), -baomaosneg ot her tF
bas¥®n. December 23, WiOR2Wdpredankde nrgo tfiva ¢Pwas DOJ revi

The issue came under remewhdnsar mannygldeffedl momt
AR556 pistol with a brace to k¥IHorttelny pafotpdre time
shooting, President “aBipdreonp cosredde rreudl eDOtJo tma kies sculee a
marketed as a fsetcabivleilzyi tg@irintbaacaa pdfe dot i fheosuabpph

BlSeel8USC. 8921 (a)(29) (defining “handgun,” in part, as a fire:
and fired by t heSmosthbordafidguns thaianegdpable bf baing concealed guetisen or that
can fire a fixed shotgun shell are NFA reghl83G8ed under the

5845(e)The handguns described in this report are those that wc
category of th&FA. SeeCRS In Focus IF11763Jandguns, Stabilizing Braces, and Related Componbntg/illiam
J. Krousgdescribing distinction between rifled bore handguns and smoothbore handguns for NFA purposes).

¥l etter from Marvin G. Richardson, Assistant Dir. of Enf’t
Counsel to SB Tactical, LLC-2 (Mar, 21, 2017)https://johnpierceesq.com/wgpntent/uploads/2017/03/ATEetter
March21-2017.pdf

1381d. at 3.

134|d_

¥¥0bjective Factors for Classifying Weapons with “Stabilizi
2020).

136|d. at 82,518.

B’0bjective Factors for Classifying Weapons with “Stabilizi
86,948 (withdrawn Dec. 31, 2020).

138 Melissa Macaya, et alL0 Killed in Colorado Grocery Store Shootif@NN (Mar. 23, 2021),
https://www.cnn.com/us/liveews/bouldercoloradeshooting3-23-21/h_0c662370eefaeff05eac3ef8d5f29e94
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requirements of t KB®AINFR tpiuobnlails hFei & eiatrsmsp rAcpas ed r u
June 10Th20ptoposed rule would make the relative
rag atory def’fthoetiifacmlsu dee€E apon with a rifled barre
accessory or component purported to assist the s
with one hand, commarbly iizdhfingto tHgadscctegva sdasi gn f e a
and characteristics™Ahkhkeyfaompohenht ehotthdepr 6pr
be the 1ssuancARTF nWo rdkscht®ldedtt ai nd wvi“doa¢valboated us
wlkether a weapoathhzrziomr'pgobnddcdgoal’™d] cbvecedsrddte
and which ATF would use t*%Breovaadlluyat e han dvoa lkasshseiefty
list of factors that are given point values and
(2acessory characteristicsAasmubmid3t)t ed nffii rganararh i soa
would have to meet the listed prerequisites 1n s
for a brace; 1if meeting thenpfenmeqpbdDs ntesjnanececaeadt
and three would result in a determination that t
shoulder absent evidence that t*MCeonmamrwfedogturer i
accumul ating fourr osre cntoiroen ptowon tosr itnh reeiet hwoul d r e
that the firearm is designed™nd intended to be

the proposed rubermdldmngast eecgamanypngof ndTKFidual

nfigurations ofebnot¢tedbeaend mh * chauishe lita a wa idli af 1

assess 1in the abstract the extent to which ¢t

di vidual handguns with st atWihldirazri megl’ed arciefs] ea n d e

saitginon. That said, the proposed rule acknowled

eviously received classificamagnhatver rEcaed o dy
assification for a firearm thad ovibautlddr be consi
courages rtesubmission of those item§Afor revie
ch, it appears that the criteria in the propos
NFA regul ati ongulnadt iaodnd icteirotnaailn GfCiAr e¢aer ms wi t h
viously subject to those requirements. The pr

rsons, including coming into compliance with 1
ace, gdetshter ofyiirearm, or turning it Yn to a loca

CTT O ® 06T Ao %
~ @ % heE 33— 0300 ®

As with the proposed rule regarding unmarked fir
submit comments on the proposed r uliec ha dAMItFes sing

139 Fact Sheet: Initial Actionsupranote8.
WFactoring Criteria for Firearms with Attached “Stabilizin
1411d. at 30,850.

1421d. at 30,@8. If determined to be a rifle, having an attached barrel of less than 16 inches would result in
classificabanomededarffhettsubject to the NHKHAI3DNE ot her regq

1431d. at 30,83631.

1441d.at30,829Even if accruing less than four points in each sect]
otherwise distribute?” han darmeledsiflessmay ftesulsin dassificatiorzas arifle br aces as
regardless of the proposed worksheet“ be cause there is no longer any question |
fired fromldah3,8%houl der . ”

1451d. at 30,829.
1461d. at 30,828.
1471d. at 30,829.
148d. at 30,84344.
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will consider in p%Thmu lcganmemg iptesr ifoidn acll orswlde .0 n

20259

ModéRed FdmgExtreme Risk Protection Order La
In recent years, at least nineteen states and t6kh
courts to issue temporary orders barring partic?u
authorizing law enforcement to seize their guns
t he ms el v e™®T hoer s-eoatlbeerds”.d ffeaxg r ¢ me 1ins W’ @ERPtO) ¢ t i

laws generally provide procedures for certain pec
temporarily taken or kept away from s¥bmeone who
Proponents of such haws consdentt uth oamatl Hegy pestmd blsi
potentially save lives by removing firearms fror
others, while opponents have questioned their ef
ERPO laws matyirtrwaisenab concerns i f Cugrirselnatt i on i
state laws providing for the 1issuance of ERPOs
t he oll owing:

1. Only specific categories of .pdmasvons may pet.i
enforcement officers are invariably included.
well to family or household members, certain
health care pro*¥iders, among others.

2. Preliminary orders of HMr$SRUWHahett on may be
notice to or appearance by thfet epre rtshoen who 1 s
person who is alleged to pose a risk of gun
opportunity to appear, a fimnal Faimdadr of 1 ong
orders can | astmaunpyt a beopeoyesronandewith the
for r®¥newal

3. For either a preliminamyg HDacttuabhlsbodiemgtmudt
made that the person for whonng tahef iorredaerrm i s s
t o hahremmscer vetshers, with the stringency of th
depending oH[ SsiheWHhiemalanorder is a@aBsduested. Tt
the standard of pHif oS W,ldvhasr ys tbayn dsatradt ei.s Ftoyrpi c a
framedasonable or probable cause to believe
ri,sksigni ficant danger, fdamgpdomewdwawiaantcico no f
the evidence, or thel enor ea s dervaiodgeefinciec st @ ndar d

1491d. at 30,850.
1501d. at 30,826.

151 Robyn ThomasFive MythsAbout ReeFlag Gun LawsWASH. PosT (Apr. 23, 2021),
https://www.washingtonpost.com/outlook/fimeyths/five-mythsred-flag-laws/2021/04/22/a4842baB7f 11eba7ee
949c574a09ac_story.html

152 I1d.

153 See idFor an overview of certain constitutional issues related to extreme risk protection order |@@RSsee
Focus IF11205) LUHDUP 35HG )ODJ” /DZV L (byWlichdel A.\Waste& RQJUHVV

154E g, N.M. STAT. ANN. 8 40-17-5 (limiting to law enforcement, or district attorney or attorney general in some
cases)OR. Rev. STAT. ANN. § 166.527 (extending to falior household members)

155E.g, FLA. STAT. § 790.401 (reflecting these components, includingyse limit and renewal).
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a signifjcantrdmeagersk, orisanofatlerernative f ot
requii®red.

4, Upon entry and service of an order, t e
must rtrelinquish his or her firearms (if he o
within a certasomenotuenst, oaf wairnmrea.ntl nwi 1 1 or ca
i ssued asuetahrocsht zaznndg e by 1A w enforcement

As part ofs thpr iPlneakmiodn@2elment of actions to addr
“‘“arge[d] QGasgrans atpeprroed ilfaltwg mast iweddl as 1 egislat
incentivizihgdstfavwsgsof §t patslke ownt erim, the Pres:i
DOJ to publish “makmo dietl e ahsaite rwofudrd s taws st ¢ hdad wa
s 3%¥DOJ published its model legislation on June 7

commentary makes cPtadorshef DPDOYy dacst icatl ar f or mt
staftnuotre ,i s ‘ilm¢ emaddéadl to providde hatcecmmdadhors iadeo pst
whol ¢8°POE.explained t Hdarta wsh ef rnoomd etlh es tsattauttee 1 a ws

existtebndent i f[y] key provisions that may be 1 mpo
safe implement iwhiolne €ltsi‘@gcbans | Aowr st es t o co
such, the model law does mnot pick between certai
instance, the standard of proof for issuance of
e f fecntdi,vei)nsat ead, includes options in brackets b
The model statute 1ists categories of persons wt
of ficers or attormneys for the stateng(dQ&py family
intimate partners; (5) healt h“dclanrye optrhoevri daeprpsr;o p(ré¢
persons specifCens bsyt sttatwi ttlamwthe features of ex
above, the model st at uitses ueasntémahdaifskierSDUBWIie c hani s
base@dperwi fic facts establishi’sngp ogsrsoebsasbiloen coru sree ¢
a firearm will pose a [significant danger/extrer
state lsaow]alofi npjeurry or death t 3%AnH¢ SDEWondent o
under the model law would prohibit the subject ¢
manufacture, or other receipt of ms fumear mhi ©or dc
her possession or control and attendant 1l icenses
place of hearing to deter mi®len wahdedtihteiro na tfoi ntahle o r
prohibitions, the modcela lwawrrmadquicroas ua reaurdty taa !
for, and seizure of, firear msH[iSDUWt\Whier eevsi tdacnlcies s e

13

6EQg,id.(requiring
orders).

157 E.g, ConN. GEN. STAT. § 29:38c¢ (authorizing issuance of warrant to seize firearses;generally Commentary for
Extreme Risk Protection Order Model Legislati@OJ (June 7, 2021https://www.justice.gov/doj/reducinrgun
violence/commentargxtremerisk-protectiorordermodetiegislation#model

158 Fact Sheet: Initial Actionsupranote8.
159 Commentary for Extreme Risk Protection Order Model Legislafi@®J (June 7, 2021),
https://www.justice.gov/doj/reducirgun-violence/commentargxtremerisk-protectionordermode}

legislation#model
160 1d.

reasomaparteer ¢eamuss ed’nd t‘amldeaard afmd convincing

161 Id
162 Id
163 Id
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“probable cause that the "eEfpoentdhaoti had, agcesart
provisdome comdcuted prior to, or*®concurrently wi

For final orders, the model statuperawtdhordfi mps t i
[one year/other appropriate time™™Sé¢emaoH[t epeci fie
SDUWHer s, an order after hearing would prohibit

other receipt of a firearm and order the subject
possession or control paelroffiiftssswia hcet oéndanorteces
basetdd opnr e ponderance of the evidence/ other appro
the resppwmdemets sion or receipt of a firearm wildl
risk/ ot heranadpaprrdo psrpieactief isetd by state law] of pers
respondent o%Asn owHt DU Wddrrssan .e vi dence establishi
that the subject of the order has accefsosr to a fi
search and seizure of such firear m, which could
the search, and subsequent warrants would also t
subject has gained ac®¥ess to a firearm at a 1ate
Thmodel statute sets out detailed procedures fo

continuances and HhaSDIUMgZd rc 1sehaarl 1t hraetmaainny i n ¢ f f e ct
held (with the possibilit yonofont ecampt8iRnadrlys oerfxdtaern)s.i c
termination and renewal of orders are also provi
termination onsece fdfuadtnigvaed hpe miraddéd,r based on proof
t he danger aosr trhies kb asseirsvifnogr t he order, and a pet
order subject to the s al%ki matlalnyd,a rtdhse apsr ot phoes eodr isgti
ma k e l ear tshaffaial ures ptomdreandcei ve s ertvisceer voer aasp p e
a basis to challengse atbhiel iotryd ett'd oirs saufef etchte as acnoeu.r t
Beyond the details of the orders and warrants tt
certain related consideratiomwar Fedstqg tohadeappwa
law enforcement agency for entry into NICS and a
background checks TAddiftiircema Im yt,r apnostaecnt ti ioanlsl.y i n
that per-mawtéenfonoamefior pBERPOs c8tuhled npordoemip tl1 aawb u s

1641d. Additional warrants may be issued subsequently based on new inforndtibrm. firearm seized is owned by
someone other than the subject of eitheexaparteorder or an order after hearing, the model statute provides a
procedure for that person to see return of the firearm upon affirmation, subject to criminal penalty, that he or she
will safeguard the firearm against access by the subject of an kfder.

165|C|.

166|d'
1671d.
1681d. The court could order psychological evaluation of the respondguaraof the process, to the extent authorized

by other lawld.
169 1d.

170 Id
171 Id

172 Id

1731d.; for a discussion of current background check requiremseg¢supra“Gun Control Act of 1963

174 Chris Dorsey6 KRZGRZQ /RRPV DV 'HPTV *XQ &RQWURO $JHQGD /LNHO\ WR OHHW 6W
Sheriffs who Say They Will Not Enforce Unconstitutional L. &asBes(Feb. 18, 2021jquoting former district

attorney from Colorado as ¢ovet[whojhasmivandettavapaingt their forméra di s grunt |
significant other «“

tH)

could use these laws as retaliation?”).
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would establish criminal penalties for those fil
false or for thée™Gruirnpionsael opfe nhaalrtaibldssS@Mifl ivniaoll a t i o
ordetdwaelso b¥ established.

Overalsl ,mobdkoddl ERPO statute appears to incorporat
providing choices on components where state | aw
limits), though ohdemodelbtebawtopefhecERPBODr proces s
chosen t&Whetheri 2zde model legislation will proi
l aws, or states with such laws to amend them, r e
Legislative Branch

Firearmsisegmlassor of perennial interest to Cort
dozens of bills have been introduced in both Hou
firearm laws™Someategiusl wayen would smgek to stre
requi r*@wleinltes ,in ot her instances, legislative pro
requi r®Imegitssl.ati on has also been introduced on s
report in relation t o otahnecre ,b rlaengcihselsa toifo ng oivnetrrnomnde
117th Congress on the topic of extreme r1risk prot
establish a federal extreme risk protection orde
flag | aws, amaos soers sciramimfalfiizreear ms by persons wh
protect oM ldbipHdiesr oduced in the 117tshe alolnegdr e s s W

«

ghdguns by amendi fdfgi téhar Mdehfer iGECAdom go h i ®¥nhat ut ory
off rame ofamengiottfdfurthiengmore, to date, at 1leas
shermatrreled rifles under the NFA by rem&ving that
A full accounting of
report. Of the wvario

fs

passed the Hous¥Th

alCowmdr¢edhe pPyropoyanrd therea
us bills introduced in the 1
Reppesetnpadvvvdes context for

175|d_

176 Id

177 See, e.gVa. Code Ann. § 19.252.13 (limifng petitions to attorneys for the state and law enforcement officers);
Fla. Stat. 90.401(1)(a), (2)(a)imiting petitions to law enforcement officers and agencies).

178 See Firearms and explosiv&0VTRACK,
https://www.govtrack.us/congress/bills/subjects/firearms_and_explosiveqlas6eisited Oct. 18, 2021) (reflecting
153 bills in the 117th Congress).

179E.g, Assault Weapons Ban of 2024,R. 1808 117th Cong. (2021) (seeking to prohibit, among other things,
possession and transfer of certain semiautomatic assault weapons).

180E g, Hearing Protection Ac6. 2050 117th Cong. (2021) (seeking to remove silencers from NFA regulation).

181 See, e.g.Federal Extreme Risk Protection Order Act of 202R. 2377 117th Cong. (2021); Extreme Risk
Protection Order and Violence Prevention Act of 2021292 117th Cong. (2021).

182 SeeGhost Guns are Gumsct, H.R. 1454 117th Cong. (2021 )Untraceable Firearms Act of 204,R. 3088 117th
Cong. (2021).

183 S Home Defense and Competitive Shooting Act of 202R. 1758 117th Cong. (2021).

184 SeeBipartisan Background Checks Act of 2021LR. § 117th Cong. (as passed by House, Mar. 11, 2021);
Enhanced Background Checks Act of 20R1R. 1446 117th Cong. (as passed by House, Mar. 11, 202a)eiMce
Against Women Act Reauthorization Act of 20HLR. 1620 117th Cong. (as passed by House, Mar. 17, 2021). As of
this writing, no bills that would make substantial chartgefederal firearms law have passed the Senate.
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those bills, cewhrebhtcbnckgmotumed check process f o1
GCXxs possession prohibitions for certafn categor

BackgroundH.Cl.HcRs ;:H4RBR6 1620

Background checks are required forfemdayal bhawnodt
some firearm transfers may proceed even 1f a def
a background ¢ he c K®Stihnacte hbaasc kbger eomu nidn icthieactkesd .b e ¢ a m
law in 1993 and NICSralknteduivee maeintl9 9gr thac Kgda
remained largely unchanged. Laws passed in 2008
used by NICS more comprehensive, mainly through
agencies and monetnaktyi ¢éncfativeatasndt PPldn t o s ubn
the 117th Congress, the House of Representatives
aspects of the federal HbRwkg@rduaxpahdckhprbaekgr
check require t beyond FFLs to moHtRtrhhsd@ctioc

n
eFFeEnmtht owati mbefore completing

me
would extend &ah
e A otnh iNMdRSh.i 1 #2Q cussed in more det

of‘de 1l ¥yedp ons

next sectéepaortof wWhulsd require mandatory reportin
background check denials and default proceed tr a
categories) of prohibited pPTrhsesmes baddnme tareed ltaa g
to legislation that pass®d the House in the 116t
With respect to the scope of transactions for wt
impose their own background check requirements t
between private®POulmdi cemaseeds pdosowass.go beyond wh
requ¥Pamncd ,debates over whether, and to what exten
should be expande dPhraoweo neexnitsst eod bfaocrk agyredaiurmsgl. fc ch & e 1k
requirements have asserted that extending the 71 e
would help prevent those who wis¥HOpmponeonta,y mi wit

185 See suprd&Gun Control Act of 1968
186 See supra&Gun Control Act of 1968

187 SeeNICS Improvement Amendments Act of 20@b. L. No0.110-180, 122 Stat. 2559 (2008); Fix NICS Act of
2018,Pub. L. N0.115-141, tit. VI, 132 Stat. 348 (2018).

188 SeeBipartisan Background Checks Act of 2024LR. § 117th Cong. (as passed by House, Mar. 11, 2021);
Enhanced Background Checks Act of 20R1R. 1446 117th Cong. (as passby House, Mar. 11, 2021).

189Violence Against Women Act Reauthorization Act of 20R1R. 1620 117th Cong. §8§ 12602 (as passed by
House, Mar. 17, 2021).

190 Bjpartisan Background @tks Act of 2019H.R. § 116th Cong. (as passed by House, Feb. 27, 2019); Enhanced

Background Checks Act of 2019,R. 1112 116th Cong. (as passed by House, Feb. 28, 2019); Violence Against

Women Reauthorization Act of 2019,R. 1585 116th Cong. (as passed by House, Apr. 4, 2019).

191 See Background ChegHls/ERYTOWN FORGUN SAFETY,
https://maps.everytownresearch.org/navigator/states.html?dataset=backgroundlasteakited Aug. 31, 221)

(reflecting that 21 states and the District of Columbia require background checks for gun sales by unlicensed sellers).

1921d, (reflecting that 29 states do not require background checks for gun sales by unlicensed sellers).

193gee, e.gPending FirearnV /HJLVODWLRQ DQG WKH $GPLQLVWUDWLRQYV (QIRUFHPHQW R
Before the Subcomm. on Crime of the H. Comm. on the Judit@@h Cong. 82 (1999) (statement of Eric H. Holder,

Jr ., Deputy Att’y Gen. o fn stohne, Whnidteerd SSetcarteetsa,r ya nfdo rJ aEmefso rEc.e n
Treasury) (discussing asserted ways to “buildl] on the suc
194E g, Richard A. Oppel Jr. and Adeel Hassdow Online Gun Sales Can Exploit a Major Lbaope in Background

ChecksN.Y. TiMES (Aug. 13, 2019)https://www.nytimes.com/20198/13/us/gurbackground
checks.html?.?mc=aud_dev&ad
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contrast, have argued tvwcaul & dndatt i pprneav e rbta crkagsr coeum tc
from obtaining firearms from other $urces and ¢
H. R, which passed the House ®©ohe Mauchedfl, f202dal w
check process applicable to most firearm sales b
for -EFhomo directly transfer d%Ffoirr eaa rtm atnes faemot he
bet ween unlicende¢gedapet§FfFonwoubdpfocee have to talk
to be transferred and comply w¥ThefbdklralWwobhdkgr
establish a number of exceptions to this general
enforcemopnti,vagdremsdcurity professionals, and me ml
within the course and scope of their empl oyment
bet ween spouses, domestic partners,nandedsmnl y r
to believe the transferee is prohibited from fir
in a crime; (3) transfers by operation of 1law urg
an emergency, 1. e.s,s awhye rteo ipnrneevdeinatt eilnyminneecnet de a't
(St)ransfers subjagtnt o NHAAreequirements; (6) temp
of the transferor or at shooting ranges or for I
l ®n as the transferor has no reason to believe t
or will or intends ¥9e¢ masrch.tRweoy&fl idr e &rgm i iore nab Fd f iyme
unlicensed persons to whom they transfer a firea
individuals must be effectuated through an FFL i
requi r®Fnematlsl.y, the bill owtoutlad tma keeomslterawe ¢ hast a
establishment of a national firearms registry
own |l aws regarding background checks (so long as
1 a #9

Anot hetr afs pttbce current federal background check
passed the House concerns the legal provision ¢t
transfer despite mnot receiving iaond.e fUnndietre caunrsrweenr
l aw, an FFL, “adolodyasktpcoenispet, omfaya proceed with a fi
business days hcaavlél eedl aawpls t¥%Up. r Glchiciesidosno r ecei ved att
following the murderueof AnMEn eC hpuerocphl ei na tC htahrel eBntaonn
in 2015 According to some reporting, the shoote

keywords=auddevgate&gclid=Cj0KCQjwpreJBhDvVARISAF1_BU1lbm4xc26EVAFwWFBIBs8t9VumWe6Y GyCetbStzSL
EDWIcOnp89CH6vwaAIltMEALwW_wcB&gclsrc=aw.d@dentifying examples of individuals who purchased firearms
without bakground checks and used them to commit violent acts).

195E g, Chris GoodThe Case Against Gun Background ChedlBC News (Apr. 10, 2013),
https://abcners.go.com/blogs/politics/2013/04/traseagainstgun-backgrounechecks/ NRA Members: Universal
%DFNJURXQG &KHFNVGUIRVRMBO GNRap 28 20Q1R)Q
https//www.gunsandammao.com/editorial/univerfackgrounechecks/249891At least one proposal would seek to
extend background checks to gun shows specifidally, Gun Show Loophole Closing Act of 2024,R. 1006 117th
Cong.§ 2 (2021).

19 Bjpartisan Background Checks Act of 20PLR. 8 117th Cong§ 3(a) (as passed by House, Mar. 11, 2021).

197 Id

198|d. Transfes for hunting, farm pest control, and related activities are additionally subject to the requirements that the
transferor have reason to believe all licensing and permit requirements will be complied withreasbn to believe

the firearm will be usechia place where it is illegdd.

199|d_

200 Id

201E g, Default Proceeds Replaced by Default Infringemsumpranote73.
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firearm but was able to purchase from an FFL t he
failed toni¢twenrasgpofise to his backgPound checl
Some commentators have claddpglaliorpet msinhgdthhepe
Charleston shoot e r®btyo epiutrhcehra seex theinsd iwnega ptohne, 1 e n gt
backhgmdocheck to be completed “denf acualstessp ecoofe edecad a y
alt o g®0tphpeornnent s of amending federal law have ass
length of time does not need totby eacantndeds bit s
investigati édmsa-thtewgrspPheodhree

H.R. ,14946ch also passed the HousdebdénuMt&’'rphottged:
process nbgy ap rmewihdini s m for an eventual transfer

definitive respoWH®s if m 8T oNdlrSs cweietdh iwmi t h t he tran
cases, the prospective transfereee cworuolndi cbael Irye qui
through a website estabfpiesthetd obmyc Btohtei fAytvtnogrwntehya tG e
prospective transferee has no reason to believe
possessing a firearm atnadn rewwuicsds ngddhe ech osnwemiy
Attorney General would be required to provide tl
with notice of reérespdadndfon hean pexpddioti?®h nbdasi s t
I f ten bulsaipnsees sf rdoany st hee s ubmi ssion of the petiti
that the transfer would be prohibited?® I mhe bill

ot her words, the delay period und?®krnthe obdbfiffdr mig
to address the fact that background checks remai
contact un @®%®nmre acnuirnrge ntth alta w,he extended delay peri
background check r efqiureesatr ne xcpoiurl?di gbRb etflodarthéd ftehrer e d ,
additionally provide that 1if an FFL receives mnot
business days chhmtacdlimps eadhef sgogmtem, the FFL may
t hheongfrt hirty c¢calenKRtdwe-fdiayes daloan cdaomthayts from r

notifd®t atconcumstances where no notification 1is

202 5eeMichael S. SchmidBackground Check Flaw Let Dylann Roof Buy Gun, F.B.l. 34y Tives (July 10,
2015),https://www.nytimes.com/2015/07/11/us/backgrowheckflaw-let-dylannroof-buy-gun-fbi-says.html

203E g, Jennifer Mascia;low America Wound up with a Gun Background Check System Built More for Speed than
Certainty, THE TRACE (July 21, 2015)https://www.thetrace.org/2015/07/brabifl -amendmentlefaultproceed
loopholeamendmentiral.

204E g, Frequently Asked @HVWLRQV $ERXW WK H, *Grk Eod AVMHR=OERQFed R18, RB20) H
https://www.americanprogress.org/issues/gemsie/reports/2021/02/10/495615/frequerdlkedquestions
charlestoroophole/

205 Default Proceeds Replaced by Default Infringemsmpranote73.

206 Enhanced Background Checks Act of 2081R. 1446 117th Cong§ 2 (as passed by House, Mar. 11, 2021).
207 I1d.

208 1d.

209 Id

2105eeH.R. Rep No. 11612, at 2 (2019) (appearing to treat identical language in bill from 116th Congress as
establishing successive, rather than concurrentjagrperiods).

21127 C.F.R§ 478.102(c).
2125ee Turning a Right into a Privilege:R. 1112 Gres Feds Unfettered Power to Block Gun Sales’L RIFLE
AsSN INST. FORLEGIS. AcTION (Feb. 15, 2019nttps://www.nraila.org/articles/20190215/turniagight-into-a-

privilege-hr-1112givesfedsunfetteregpowerto-block-gun-sales(describing scenario where NICS check might expire
prior to transfer with consecutive telay periods).

213H.R. 1446 8§ 2.
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submission of the petition called for in the bil
transaction are destroytdd,fatvid’ahpfFbeceecubhdioal yoor
transfer the fireafimvd ocak’iBeayadn d atpmea 1c ht awnegnetsy t o

“defauvl 'ppooecck.dR.t svibdud &d ¢ al IGofveerr ntmeent U. A .count abi
Of fice (GAO), the Director of the FBI, the Attor
submit reports to Congress addressing different
bisl Inew provisionds cahred ki®lpe obcaccsksgr oun

H.R. ,16h@ Violence Against Women Act Reauthoriza
compul sory reporting of failedddbmekigobamade c hecks
related categories (and an H4Ddedfiatuil ot d mpdryocche¢eedgsor yv 7
referred to ATF for firearm retrieval and potent
from acquiring the fheekrdenaslmayfbablkgpowsdegdect
knowingly made false statements redRegdongihgs or
a failed background check to state or local 1aw
l a2WAl t h6adhral authorities are notified when a p
firearm and fails a NICS background c¢check, and s
jurisdictions that empl oy ?shoemer hawta taarcghuigerdo und ¢
mandating reporting of failed NICS checks to all
in stopping prospecfiom opbohibingdgpmschhkegally
sales or "WUhdHrRepth6ZQul 't pawscsfeds to persons su
determined to -fiad llreailmattoe da pdroonheisbtiitce d category or
specifically, persons cfondometsetdi cofv imalsedrecmee amro rs tc
subject to certwounl pgrovtretematoncadakldegrbe reported t
of the FBI and state, 1 oca?®Ad dintdi otrmrailblayl, 1tahwe ebniflc
require thealAtt@ormepoiGenany failed NICS backgrou
those three categories to state and local or tri
tribal, or ‘wWheal proac¢hembRsd, ho@rFsori cmatsno st heas e:
report to state law enforcement authorities, S pe
the location of the attempted firearm transfer,
have to PB%Thpersevipdekvti sfiaocnisl intiagt ¢ firearm retrieva
persons who are prohibited from receiving a fire
214|d_

215See id§ 3.

216 See supraotes74-77 and accompanying text.

217E.g, Press Release, John Cornyn, Senator, Cornyn Introduces Bipartisan Bill to Bolster Background Check System
(Mar. 10, 2021)https://www.cornyn.senate.gov/content/news/corimgroducesbipartisanbill -bolsterbackground

checksystem( “Under current 1 aw, . redtanotfystdtelawsehforcementiwbena t i es ar e nc
prohibited person attempts to buy a gun. ”).
218|d_

219 Alert Local Law Enforcement of Failed Background CheEksRYTOWN FORGUN SAFETY,
https://everytownresearch.org/solution/ales-enforcemenbackgrounechecks/last visited Sept. 3, 2021).

2201d. § 1201(a).

2211d. §1202(a). Under the billhte r eport could be delayed “for so long as is
ongoing inldhestigation.?”

222|d. It is not clear whether all such information would be required to be reported to local or tribal law enforcement
authorities and prosecutors t he bill would require only tlat “the incident
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rder to obtain one, where those persons have c¢c
iolendedo@ ctesl a

Prohibited Persons abDdRDomé620ic Violence:

Federal law prohibits certain categories of per s
discussedpdetwouolfythose categories relate to ¢
convictmid deefmeaa nor cr i me”aonfd dpoemmessotnisc swvuibgjleecntc et,o ¢
restraining ordens$imat’hr p @dBPohtdht ctaot eagnor i es are |1
paculiar ways through additional statutory defini
“mi sdemeanor crime’caf egomygstacsepakreneedefinitio

term applies to a misdemeanovingdehefaderat, att e
use of force or thredteamaed iwvs e?Omfni dat deadardrlyeyn tweoarp c
former spouse, parpanrté¢ d do‘ivohnpen d sdicaorth;a b@i2 ) ngg ova t h
cohabited with the owi cgtulammrdai'§adnpe s pomsei mphaehy, si
spouse, par &ALt hooru gghu“atohien bthetrimsg Wand i mil arla s pc
situated”atroe an ostp ofuusret her defined ‘wyhatbdattitmeg, .ATF
aapouadthe equi‘velhmotimbhmiaage even i satth relat
recognized ’amdemi thel yawitasawe dpeows ans pwhho eare r
at the same location in anokmaimate pl &Rt it hred ri j
Based on these dednamiwhonad movidgpdinican dd mene ta n,o r

against anot lbarlsthiece h awhdmhhe an ongoing romantic
consideredetgmiladvree Itddotericosntsihci p f o r®°Whatphesre samd t h
to what extent the statutory phobsbistibrsappbr¢s
Caselaw interpreting the relevant terms 1is fairl
tenr romantic relationships“mioeulednefaanlolr ouwti smed eo ft hde
viol’dncearm P Cohwvbrsedy s ecxounapll erse liant iaons hi p t hat

223 Several bills introduced in the 117th Congress would require reporting to law enforcenzdhizited NICS

background checks based on a federal prohibition and/or state law, rather than just for checks related to the domestic
violencerelated categories of prohibited persddseUnlawful Gun Buyer Alert ActH.R. 4804 117th Cong. (2021);

NICS Denial Notification Act of 2021H.R. 1769& S. 675 117th Cong. (2021).

224 See supr&Gun Control Act of 1968
22518 U.S.C§922(g)(8), (9).

26Quintessential examnmpnioktiemo fl s méibhdoefmfaenvsesassauft and batte
United States, 136 S. Ct. 2272, 2278 (2016).

227|n a prosecution under Section 922(g)(9), the government must provketwime was committed by someone in
one of the specified domestidatonships withthevictim but the relationship need not be
predicate offense.” United States v. Hayes, 555 U. S. 415,

2281d. § 921(a)(33). The definition additionally requires that for a person to be consideredtedmf such an offense,

they must have been represented by counsel or waived that right; and the case must have been tried to a jury (if in a

jurisdiction where that right is applicable) or waived the right to a jury tdag 921(a)(33)(B)(i). Additbnally,

convictions that are expunged or set aside, as well as offenses that have been pardoned or for which the offender has

had his or her c¢ivil rights restored, are not considered t
restorationot i vil rights expressly provides that theldpS8 rson may n
921(a)(33)(B)(ii).

22927 C.F.R§478.11.

20See,e.gy Hernandez v. State Pers. Bd., 275 Cal. Rptr. 3d 154,
situated to a spouse’ prong, five federian giprpleflrliaetned ’c oquuratlsi
even absentany additon facts about the relationship. ”).

ZlHernandez 275 Cal. Rptr. 3d at 1

5 (“There may well be s ome ¢
would have reason to conclude thatasinglie g ht t r ys t cf

1
9
Wh iitnes uvf.f i B@PFBck1361f) ;J ust .,
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regularly spendimagy tbhee cnsingshitd edmodgdd t shsigftdauss € s ,

may t holsoeh ginme acl os roamdnpecsoredhtionship even 1in
cohabi®tation.

With respect to the firearm prohibition applicat
the statutkeregqdets aschsthbeadisdon from harassing, st e
intimatierparthetd of the pengogiong imtotmheée ¢amnd
would place an intimate par’tmetiimednfe & ma belhei 1fde
The order mussstuehda vaef tbeere na hearingdofainwhich the »p
opportunity to participate, meat] SRUWIHat t e mpor a
excli@Redarding that mena hdrhgramt fanse rs,eparately defin
spouse or fopmer ffgmp oiwmwei, viadcawl who cohabitates o
perdsamject PWhthbeordelpaehistomt es "wirt haanobdvohaebifer
purposes aoff tahdauestaifonhe and the term appears to
rel ati om sthhiopsse tihmavo l“#d ng "omdwe $ndi tshdeeinoena nor cr i me ¢
domestidpvowvi enor de sTchruisb,e dfoaard odixwadmplad, court of

hahsel d, in an unpublished opbaayeomd ¢ &ddwalk vdattineg
which the defendant spent hmoss tg 'srrlafprfiiteennde a1t 1 Ha g s
key and kept pearnSdoansa la belfef etcatssc dtohedpwiesd sgd f i ci ent

to establish th¥Nevhaebhthbeoausttmbtadndpfimndn on
is limitedptoespousand cohabitants, current and
never | 1ivedo tnoogte tshhearr eanad cdhi 1l d appear to be excl
defif¥ tion

Based on the above definitions and limitations,

cl ose what tlhoeoyp hpomlr e¢sd ie vwveli oomhstesnicie¢ e d afremder al fir e

prohibitions, particularly the |Iimitations that
protection orders entered for the ben®@fit of, sc
Additional <calls for ¢ ontghree slsiinointaalt[a&btUibkhec 1huadvien gc

1369 (Fed. Cir. 2003) (citing as evidence of a relationshi
“expectations of fidelity and monogamy, shared expenses, s
commo n , and discussions about having children”).

282 Hernandez275 Cal. Rptr. 3@t 159(surveying federal cases).

8Eibler v. Dep’t of Treasury, 311 F. Supp. 2d 618, 622 (N.
23418 U.S.C§922(g)(8). The order must either (1) include afindingqitt t he person subject to the
threat” to the safety of the intimate partner or child; or
of physical force reasonably expected to cause bodily injury against the eparater or childd. Specific orders

need noprecisely track the lagguage of the statutéhe requirements maybea t i s fi ed through the inclu.
substantially similar in meaning.” United States v. Sanche
2%18US.C8922(g) (8)expdither ¢ £ems “t o a “court action taken or re
the other, wusually forExttartemp Blarck or Lame Dgentd pynraalyi  fl.1°t h e

2361d. § 921(a)(32).

27United States v. Ladouceur, 578 F. App’ x 430, 434 (5th Cir.
23835ee, e.gDEPT OFJUST., CRIM. RESOURCEMANUAL § 1116,https:/www.justice.gov/archives/jm/criminaksource
manuallll6prosecutionsinderl8usc922g8( 1 ast updated Jan. 21, 2020) (“The term
including a spouse or former spouse, or a person with whom the victim has had a child, but it does not include a
girlfriend or boyfriend with whom the defendant has not re
239E.g, Domestic Violence & Firearm$IFFORDSL. CTR. TO PREVENT GUN VIOLENCE,
https://giffords.org/lawcenter/gdiaws/policy-areas/whecanhavea-gun/domestieviolence

firearms/#footnote_190_ 56Zlhst visited Sept. 7,2020)ar guing that “gap” in law “allows
demonstrated record of committing violence or abuse against a dating partner to lawfullyikeep a ¢ qu.i re guns ”)

c
d
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protection orders, and some have abtalkisiangrted t
crimes that would not qualify as domestic violer
firear m p*aoshsiebrattiinegh stJhki ng an intimate partner i s
viol?#hrmereopponents of expanding federal law on
federal 1 aw “Ho e phraeblé¢astceodn ttaoi ndomestic violence, t
on daunsgepreor sons acquiring firearms are sufficien

“dating”apmd tmiesr e tme Adnaomwlgd i ntroduce broad and sub
t t coul d be abused.

=

., 1&h@ch passed the House of Representatives
d evmeosldminscte me anor -amde prowateacgdroines to additio
tionships by amemdiagphideadplfynngi bheofiew de
categories of prohibited persons. The bill

ibed previousl y-p(asrpponuts, e coorh afboi rt menrt sopro ufsoer,mec
ait patheced’atdas i ng partner omnfaomrymeort hedating |
n imilar1’$¥®“Pa t unm g ewgbaurtl tdn ebres pf cwu‘st chpeerr sdeenf i n e d
s r has been in a socialwirthafidamndshe p] of
e nition ‘wWewxwlud |l dileso antoatlc arrei gfuyi rtehda tf or a per s
ini oinmatfender t*##Ble’ds hi 1l mat’e epmr woat d continue
1 the firensmspbphecbitooanecefbpai pepsotectio
hib ion would now apply to orders that, amor
1 ki , Odra ttihmrge aptacrntimegr ao’m s f me méd §°Hd Rf i Mg @pPar t n
ld alSomtdadadt'teeomrtonet he firearm prohibition
mi sdemeanor crime$*®refs uddmensgt iim wihel emrwe,i bition
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crimes committedcbyrenmoag 6H6o0ohmes, . a. aintimate
“person who i1is cohabiting with or has "ohabited
“person similarly situdi¥ed to a[n] . . . 1ntimat
240Seeid( i dentifying as “key” features of domexpartedamestici ol ence fi

violence protective orders and noting that WhytheGuking is a
Background Check System Fails to Catch Many Domestic AbTiser$RACE (Nov. 6, 2017),
https://www.thetrace.org/newsletter/ghackgoundchecksystemfails-catchmanydomestieabusers(referring to

purported “stalker loophole”). Persons convicted of feloni
possessing or receiving firearms under the separate category appboatneitted felonsSeel8 U.S.C.8 922(g)(1).

241 Fact Sheet: Reauthorize the Violence Against WomerEaYTOWN FORGUN SAFETY,
https://www.everytown.org/reptireauthorizethe-violenceagainstwomenact/ (last updated Apr. 28. 2021).

242 Melissa Nann BurkeDingell Provision in Violence Against Women Act Again Draws NRAEEROIT NEWS

(Mar. 17, 2021)https://www.detroitnews.com/story/news/politics/2021/03/17/dirgediisionviolenceagainst
womenactagaindrawsnraire/4732875001/Sheryl Gay StolbergiVhythe N.R.A. Opposes New Domestic Abuse

Legislation N.Y. TiMES (Apr. 1, 2019) https://www.nytimes.com/2019/04/01/us/politicshu@mestieviolence

congress.tml. For more information on constitutional issues that may be relevant to amending the deivlesiie

related federal firearm prohibitions, 8RS Legal Sidebar LSB1033Gun Control: Federal Prohiklions on

'"RPHVWLF $EXVHUV 3RVVHVVLQJ )LUHD WPMicbe@ @ Midtdd 2% R\IULHQG /RRSKROH

243Violence Against Women Act Reauthorization Act of 20R1R. 1620 117th Congg 801 (as passed by House,
Mar. 17, 2021).

244|d_

245 GSee id.

2%6A separate amendment to the definition of “misdemeanor cr
in addition to misdemeanors under federal, state, and trib

municipal) law.ld.

247 The multiple layers of definitions would produce some apparent oddities and possibly leave the outer boundaries of
some of the applicable relationshipsuncleéiror i nst ance, because the bill would def
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SeparH.tR.l wlou2l0d expand the firearm prohibition ar
protecti owmo owadyesr:s ,f iirnstt, the Dbill would extend t
per s offi nftrioom dating or dissuadidgnd we¢t¢ards homb
would extend the categorh|[ $ODUWKHrsgnsoshbjece &nc
opportunity to be heeaedsdnmbponovoldedi ma aftbeast
the Gmuddn cient to protect t"H&#H. Ru ewlopul &dc easlss or i ght
establish an entirely new category of persons wt

firearms under feder dhi d devme prears oadTrhe nwfe csmteall loif
“mi sdemeanor c¢cwopmé¢tlobehtal BEefigned as a misdemean
tribal, or Mumiaxipadr d@awoffi hladar ass ment, intimidat
perstchmt either (1) “ipnl arceeass otnhaeb loet hfeera rp ecorfs ooma t er i a
safefyhim or herself, an immediate family membert
intimate paagunes, ottt dBdpPpts to cause, or would re
emotiondltodanyresf s®™® Mtobseer pperrBwhissiwbomud 0do fma ke fai |l e d
firearm background checks on the basis of any of
to law e®Pforcement

Judicial Branch

Firearm |l awnsarcmdnragulsatia host of interpretati v
ultimately may hav®A tdi sbceu srseisoonl veefd alnl cofurtthe r e
addressing issues of statutory orr caommtliawst iiosnal

£

a personi‘twsuiamielda tloy as spouse, and the misdemeanor c¢rime of

to persons “similarly situated” to intimate partners, one
“similarly situateidl” rtloy as ipteurSeeddd8WIHEC8A216)3BI(ANI. . ~
Likewise,thesubl e f i ni t i on of “dating partner” would result in the
persons “in a social relat ¢hP36RGEBOLof a romantic or intimat
248H.R. 1620 8§ 802.

249|d.

0|1d.8801. Mirroring the existing definition of “misdemeanor
“mi sdemeanor c¢crime of stalking” would require that for a p

must have been represented by couaselaived that right; and the case must have been tried to a jury (if in a

jurisdiction where that right is applicable) or waived the right to a jury tdaAdditionally, convictions that are

expunged or set aside, as well as offenses that have &rEmed or for which the offender has had his or her civil

rights restored, would not be considered to meet the defin
rights expressly provides that the person may not ship, transport, possessr e c e i vié&e. firear ms . ”

251 See supraotes216-223and accompanying text. One other sectiokl 6. 1620relevant to the domestigolence

related categories of persons prohibited from possessing or receiving firearmweulds t o “i mprove enforcem
the revised prohibitions under the bill by authorizing the Attorney General &pgbjnt special prosecutors to
prosecute violations; () e put i ze law enforcement officers thd “enhancle]

investigate violations;and (8)s t abl i sh points of contact within field offic
for law enforcement agencies responding to intimate partner violence cases that may involve vidl&idt&2Q §

1203. Finally, the bill wouldequiret he At torney General to identify “no less t1
firearms violence and threats of firearms violence against intimate parts and ot her persons protect
domestievi ol ence firearm provisions “and where loldahe authoriti
bill would then require the Attorney Gejurisdiciohswhere make t he a

«

enhanced enforcement” of the firearm prohibitldhons is nece

252 For instance, the scope of certain exceptions to the immunity established by the Protection of Lawful Commerce in
Arms Act (PLCAA) has been the subject of ongoing litigation on several fronts, in federal and stat8emetg.

CRS Legal Sidebar LSB202,When Can the Firearm Industry Be Sugl? Michael A. FosterLawrence G. Keane,
OH[LFRTV OLVJIJXLGHG /DZVXLW $JDL,QIMWREPAWLBPRPO2HXQ &RPSDQLHV
https://www.nationalreview.com/2021/08/mexiemésguidedlawsuitagainstamericargun-companies/
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fications on t h’%a nwoonngmontchiscarimpg a’'ve | gf [ aiwfard r 1
#Ad othlsee t ypes of weapons that may qualify f
HOOMHdJnec at ed that the pr &avlils iioms tprruemeunnmtpst itvhe
t ut e”abneda rracbalde iatesmsplrii nvietriangge ecto aw e @ pnono f
hevhtiicthe a r ea pedxoctleviddtiendge r ous and”—wwhuscthal wea
ally, applying its conclusions to the 1 e/
ions enacmbkida itnhathee Dfisdatriical yo fa od mt e d
n of oper attihwe mnandiQOtHYdu ¢ ikn dtolhwen It cdhme

ns a’%®l mi nscoo ndsotiingi,t itomea lCour ¢ gemphnongerha
ibterme fisee thecS8eceohdwAmétdgmé&poesee of s
missibly extendeduicht ai $tikests E'f'met e wher e

0 2 v o0 5 00

e Supreme Court has addresseds,the Secor
d OF'RQIDOG. Y F&L\VE\tRh &KiCFoDuWJiRt hel d that the

253 For discussion of some of the interpretative and constitutional ibsyesd the Second Amendment that are
relevant to federal firearm laws, SERS Report R4562%ederal Firearms Laws: Overview and Selected Legal Issues
for the 116th Congresdy Michael A. Foster

2541J.S. ConsT. amend. I; seeCong. Rsch. Serv§econd Amendment: Doctrine and PractiCensTITuTioN
ANNOTATED, https://constitution.congress.gov/browse/essay/arhtA2DE_00000408/(last visited Sept. 23, 2021).

255See, e.g.Young v. Hawaii, 992 F.3d 765 (9th Cir. 2021) (en bapelition for cert. docketedNo. 261639 (U.S.
May 25, 2021).

2%6SeeN. Y. State Rifle & Pistol Ass ’ n(Apr.26, 2021 (order granting 4 1
petition for writ of certiorari).

257554 U.S. 570, 595 (2008).
258|d. at 62627 & n.26.

259|d. at 627 (citation omitted).
2601d. at 628-36.

2611d. at 628-30.
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Amendment applies not only to federal firearm | @
through the select®ofe time oF pmd md®lilthtehn dontenr t he 20
deci &§DRHWDQR Y ODVVDBEKXWHWWYhe Cour't vacated a ruli
Supreme Court upholding a 1 aw®pnSHUbLFXUULBDE t he pc
opinion, the Court healednet Loothetth s i Maas washuanebobons i
+HQOHW i terating that“bet heaRhetidenraen tn oetx tienn desx itsot e r
t he tifhmeua®?Mohset r e dHdt<RYN 6WaiDWH 5LIOH 3LVWRO $VVRI
&LW\ RI 1HZ kRUMourt considered a Second Amendment

regulations that restricted ®tbhe turlansmmdretl yo fr uflier
the case was moot after the 1aws at oirsts uechewerr e c
firearms %s requested.

The SupresmdeCommdt Amendme dte fjtumsiesvpprimde mqaie shasons
including what the scope of the right protected
test courts shonddAmeredmentseshkasbl Seges to firear
more detail below, this state o dddiasiren ctoal gr
review in a new Second Am®%U adme¢hbhtt dmsertimisthpcdx
countve Ibeen left to develop their own analytical
laws unconstitutionally infringe on Second Ame nd
twwart i1inquiry to review SecondanAlmelnodmelntgucnhall e
regul®Theonpsawrot inquiry typically asks, at step o
burdens conduct protected by the Second Amendmen
historical meéInfi,n gb aosfle idtshoem dré¢ithgehita.ndi ng of the sco
ri ¢@¢ftthe law does not bunsdaf’hgfddthectcchdh Idemderedt ,1 ai

262The selective incorporation doctrine provides that certain padsrtain amendments in the Constitution, as
determined by the Supreme Court, are applicable to the states through the Due Process clause of the Fourteenth
Amendment. 561 U.S. 742, 763 (2010).

263d, at 791 (plurality op.)id. at 806 (Thomas, J., cameing in part and concurring in judgment).
264577 U.S. 411, 412 (2016).

2651d. at 411 (quotindgHeller, 554 U.S. at 582).

266140 S. Ct. 1525 (2020).

2671d. at 1526.

268|d'

269 See infraPublic Carry of Fireans”

21035ee, e.g.Powell v. Tompkins, 783 F.3d 332, 347 n.9 (1st Cir. 2015) (collecting cases).

211E. g, Silvester v. Harris, 843 F.3d 816, 820 (9th Cir. 2016); Ezell v. City of Gtago, 651 F.3d 684, 701 (7th Cir.

2011) . Some courts have recognized a safe harbor for the k
regulations that the Supreme CourHaller appeared to insulate from doulBtg. United States v. Bena, 6643H.

11860, 1183 (8th Cir. 2011) (“I't seems most likely that the
Helleras presumptively lawful because they do not infringe on
courts have treated sudkgulations not ager seconstitutional but merely as being entitled to a presumption of

constitutionalitySee,eqTyl er v. Hillsdale Cnty. Sheri fHelesonPpep’t, 837 F.
established a presumption that such bans {eertil; it did not invite courts onto an analytical -@€mp to avoid
constitutional analysis. ”)

212Young v. Hawaii, 992 F.3d 765, 783 (9th Cir. 2021) (en bapedjtion for cert. docketedNo. 261639 (U.S. May
25,2021)seealsdNa t ’ 1 Ri fle, Alssc.n w.f MAmWF, 700 F.3d 185, 204 (5th Ci
harmonizes with the historical traditions associated with

°8Eg, Medina v. Whitaker, 913 F.3d 152, 160 (D.C. Cir. 2019
felony conviction removes one from the scope of the Second
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protected conduct, a court wWi*Asl eaxmpllayi mend alpy rtolpe
Cir c¢tuhitss ttewpo riyn qrue f 1 e ¢ t s ’st hheo | SduHpit@iHadkn, Covind t e t he

Second Amendment protects an individual right to
not untWnitthedespect to thte cquiasptpidre so ft owha tl alwe vt «
burdens protected conduct under Yl eShadsomd Arheen d
nature of the conduct being regul ateends atnhde t he d ¢
ri @WRut di fiing racsnctelryt,ai ning the proper level of s
(1) how close the challenged law comes to the coc
severitys ofurtden '@fw t hat right

Lawatt@Areadly ’pirtohs brtotiyng the ¢ o8 iS.eec.coond Ame n
l aws t hHstu cihmpao ssee vieorne trhees tSreicoofsidocnd m@mdmenttt) | t o

a destruction of tHYmSgcodbrd Am&ksweduwhhPOHUEis ghti ct i o1
considered categorically unconstitutional and st

3

N

seveptsluyybst amtrndadd yt he core of th®t Secondc Ame ndm
somet highicl oss "Bareenseg falling beyond the cor e
endmenti mteeremerdi d4Teh es d“,etrtmisa yasn@muteirmme di at e

rdte igr to modes of Ecoonnsstiidteurt itohnea If iatn ableytswiese nt h
ul ationei8d riitcs pwmrmds ny, the most exacting |
llengedatanwwltypy bdeawn to provide the least res
pelling ™ ltmtteer mend icartees t¥rceraw tdianisbulbes Gn r e a1 a

bet ween the chaltiempod&goame¢tnn me¢ €4l mn wbtheomwessitn.g bet we e
these standards, wh“ b’ropfr etchies eSleyc ocnodn sAtmetnudtneesn tt hhea
some disagreement among the ¢ idr ctuhiet ccooruer trsi.g hSte vac
essentiall y-de6nfisae it®hbtucth sseohmbemeo,t her courts have

274 United States v. Chovan, 735 F.3d 1127, 1136 (9th Cir. 2013). Courttirs@sgo on tostep two in an

abundance of caution” even 1if it is doubt ful t hat a ¢
Amendment.1DW O 5L FOH-.3VaVZD&BeeWo o1 1 ar d v . Gallagher, 712 F.3d 8
andother courts of appeals have sometimes deemed it prudent to instead reseiellposhallenges to firearm
prohibitions at the second step[.]7).

2751d. (citing Heller, 554 U.S. at 6287).

276 1DW T O 5L [FO0.3ay PR (quoting United States v. Chester, 628 F.3d 673, 680 (4th Cir. 2010)).
277 Silvester v. Harris, 843 F.3d 816, 821 (9th Cir. 2016).

218 Ezell v. City of Chicago, 651 F.3d 684, 703 (7th Cir. 2011).

279 Sjlvester 843 F.3d at 821.

280 United States. McGinnis, 956 F.3d 747, 754 (5th Cir. 2020) (explaining a regulation threatening a right at the core
of the Second Ame nd me nEzell 651 F.3date/689 §indisating that ¢laimsthatrcomed ny ” ) ;

113

113

11

h a
65,

«

closer to implSeaodondgAmbedment oifghh?® requires more r
scrutiny, “1f not Halter “vtrDtstscecutofiyC8)umbia, 670 F.
regulation that imposes a substantial burden upon theigbteof selfdefense protected by the Second Amendment

must have a strong justification” ) .

281E.g, 1DW O 5L FOOF.3dvav®peeller 1, 670 F.3d at 1258 (concluding intermediate scrutiny should apply

to gun registration laws that do not prevéen individual from possessing a firearm in his home or elsewhere, whether

for seltdefenseorhuntig, or any other 1lawful purpose?”).
GeorgiaCarry.Org, Inc. v. U.S. Army Corps of Eng’>rs, 788
283 McGinnis 956 F.3d at 74 (citation omitted).

284|d.; Kanter v. Barr, 919 F.3d 437, 442 (7th Cir. 2019).

285Kolbe 849F.3cht 138 (framing the ¢ o rabidingfrespohsible gitizegshtauseaasms “t he r i gh
forselfd e f e ns e i meetalbdéachblskywe@ d nty of Westchester, 701 F.3d 81,
believe that applying less than strict scrutiefepsewhen t he r

Congressional Research Service 31



Federal Firearms Law: Selected Developments

in the home makes eminent sense in this context and is in line withgheapa ¢ h t aken by our sister

Morgan, 907 F.3d 659, 672 (1st Cir. 2018) (stating th
circumscribed outside the home”); BOnhd¢iw. DOSS5S)PoOoSt
Amendment rights apply outside the home, we believe they would be measured by the traditional test of intermediate
scrutiny. ”).

286 SeewWrenn v. District of Columbia, 864 F.3d 650, 661 (D.C. Cir. 20t§9dgnizingthat the righof law-abiding

citizens to carry a concealed firearm is a core component of the Second Amendnkore v. Madigan, 702 F.3d

933, 942 ( 7Tha Supréme Coutt ltad degided that the amendment confers a right to bear arms for self
defense, wtah is as impdant outside the home as inside .

287 SeeCRS Report R4461®o0stHeller Second Amendment JurisprudermeSarah Herman Pekurveying

caselaw through March of 2019). It is likewise possible, though apparently rare, that a firearm law may be upheld under
strict scrutiny.SeeMance v. Sessions, 896 F.3d 699, 707 (5th Cir. 2018) (applying strict scrutiny and upholding federal
laws effectively prohibiting direct interstate sales of handguns).

288 This report references a significant number of decisions by federal appellate courts of various regional circuits. For
purposes of brevity, references to a particular circuit in the bothyofeport (e.g., the Fifth Circuit) refer to the U.S.

Court of Appeals for that particular circuit.

289 McGinnis 956 F.3d at 759.

201d. at 756.

291|d. at 757.

292|d, at 758. The court also emphasized that the provision is temporally limited and ensticsteprotective orders
are subject to due process protectidds.

293 Heller v. District of Columbia, 801 F.3d 264, 288 (D.C. Cir. 2015). The court did uphold the basic registration
requirements and some of the related requirements, such as appeaergpn to register and paying a fieeat 277.
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issue being kipthedxda mphloewe veeviewing District of C
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29N. Y. State Rifle & Pistol Ass’>n v. CiCaomeconcl®iéd4hatF. 3d 242, 2

one other specific prohibition on a neemiautomatic firearm failed intermediate scrutiny bpheld other provisions
prohibiting possession of semiautomatic assault weapons anecigrgeity magazinefd. at 247.

2% For a detailed examination of fedecalurt Second Amendment decisions through 2016, see David B. Kopel &
Joseph G.S. GreenleEKH )HGHUDO &LUFXLWVY 6HFRBRIQGGLASHOBPE@MYY. 'RFWULQHYV

2% Hirschfeld v. ATF, 5 F.4th 407 (4th Cir. 202¥jcated as mopiNo. 192250, 2021 WL 4301564, at *2 (4th Cir.
Sept. 22, 2021).

297Miller v. Bonta, __F. Supp. 3d__, No.-T®-1537, 2021 WL 2284132 (S.D. Cal. June 4, 20appeal docketed
No. 21-55608 (9th Cir. June 10, 2021).

2%8Young v. Hawaii, 992 F.3d 765 (9th Cir. 2021) (en bapejition for cert. docketedNo. 261639 (U.S. My 25,
2021).

29N. Y. State Rifle & Pistol Ass’n v. Corlett, 141 S. Ct.

for writ of certiorari).

30018 U.S.C8 922(x)(2). Others also may not knowingly transfer such items to tde§1922(x)(L). These

prohibitions are subject to several exceptions, such as temporary transfers in the course of employment, ranching or
farming activities or for target practice, hunting, or a safety coldsg.922(x)(3).

3011d. § 922(b)(1).

302United States v. Rene E., 583 F.3d 8,182(1st Cir. 2009).

38Nat’1l Rifle Ass’n of Am., Inc. v. ATF, 700 F.3d 185,
strict, scrutiny as the appropriate standard because the restrictions amome r e 1l y t o a temporally

Congressional Research Service 33

25

207
Il 1im

than seven rounds of ammunition, with exceptions
record befome the Peonatnitrseil oynf uwanse tt’het ad a d ¢
rationale of reducing the number of assault wear
circufPation

Variations in emphasis and outcome ewdnthmong c o
t wot ep Second AmeXame né¢ x d mplmie wioe kc bnrt hraesesecen
addressing: the constitutionality of %@ federal 1
state laws rtestricting *fahnel eatcogpueins ictairdfny ooff afsisraeual
Federal jurisprudence regarding public carry, an
generally, could also b dapiasitend thy ntdwei Swpa cale
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shotguns or riflhae ¢6amed mmonptr BShcdmen ncdierrc utihtes a |
have upheld these restrictions in the face of Se
the First Circuit upheld the prohibition general
rulhatg there was a long tradition+h@Oadfdech pr ohib
harbdlrodfgstmnadtimigcti ons o¥fSdverar myposs ebkati om, t
Circuit ruled that the provisions making it unla
under the age of 21 were al s o“comrmsitsittemntti own at lh, ad e
longstanding, "ahnd ttolratc,ale vamdastsiowmi ng the provis
protected by the Second Amendment, they would wi
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sis and held that the federal provi
d 2%WAppity umlkset netspw ai tnuqtuiiornya l .t he court
snd.e xtthe sComscttiuret,i eam-d 98®dd t ory est .
1 witkhipr oh@Act$ ¢sotmespd tAwnce,n dtmheen tc our t
spplied and concluded ¥Whitléeéhe <chal
t’sh aats stehret egd viemw tnemreenstt s in preventin
educing ¥tulhe vi olremcaeelwewsni weordep erial tti n
fit **o protect those interests.

22, 2021, t+heVhKIE®Gthacatsed htod ded
plaintiff in the case turned 21 an
L o*PAlhtelro wcghho otshi és gFdoeucritshi oChi rlcaucikts

vvaal cuact, e ¢ hoep icmiuann demonstrates the d

rmediat e, rather than esw rtihcet , scrut
fered to support a gun |l aw challeng
finds such evidence to be lacking

n Semiautomatic Firear ms

ot o

e Violent Crime Comtgrroels samed alca w dE it f
and Recreation ayle alri rperaorhmsb iAcito,n wohni
traseméenut omap o < ¥aass sdaemfihi tnoefde ai pno ntsh,e
acity &d%twenibtaingn whdaedhi hg ddeseiveasa.l .
of states and localities have rest
utomatic firearms and/3%r large capa

f e duerrtasl haapvpee laldadtree scsoe d Second Amendment

d have generally conFoadedxampltebar

qualification” t

hat does not <const it uldat206. THus,accoading pr ohi bi t i

to the court, the restrictions do not severely burden a right at the core of the Second Arhdddmen
304 Hirschfeld v. ATF, 5 F.4th 407, 410 (4th Cir. 202¢acated as mopNo. 192250, 2021 WL 4301564, at *2 (4th

Cir. Sept. 22, 2021).
30514, at 421.

30614, at 440.

0714, at 441.

30814, at 44352.

309 Hirschfeld 2021 WL 4301564, at *2.
310pyb. L. N0.103-322, 108 Stat. 1796, Title XI (1994). The 1994 law listed numerous weapons that qualified as

113

semiautomatic a

ssault we a phoahleasttivo desighated featudes.a ppl i ed to firea

311 Congress has considered a number of proposals over the years to reinstate the ban, with modfigatissault

Weapons Ban of 202H.R. 1808& S.

736 117th Cong. (2021).

3125ee Assault Weapqr@iFForRDsL. CTR. To PREVENT GUN VIOLENCE, https://giffords.org/lawcenter/guiaws/policy
areas/hardwarammunition/assauliveapons(last visited Sept. 13, 2021)arge Capacity Magazine&IFFORDSL.
CTR. TO PREVENT GUN VIOLENCE, https://giffords.org/lawcenter/gdiaws/policyareas/hardwarammunition/large
capacitymagazines(last visited Sept. 13, 2021).

313SeeWorman v. Healey, 922 F.3d 26, 41 (1st @D19) (addressing Massachusetts ban on semiautomatic assault
weapons and largeapacity magazines); Kolbe v. Hogan, 849 F.3d 114;3IBG4th Cir. 2017) (en banc) (addressing

Maryland ban on

113 2

assault weapons &nBibaoke Asapacvt yCme ge 7

F.3d 242, 263564 (2d Cir. 2015) (addressing New York and Connecticut bans on semiautomatic assault weapons and
largecapacity magazines); Friedman v. City of Highland Park, Ill., 784 F.3d 40&l2{pth Cir. 2015) (addresgjn
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n 2017, the FHQrEMQFEFfrcmetd, thettonsgthamtafonal it
h®1A and otshteyl enidiifilaafyceanddsbatudgn)mwsc@wpelnls

ssletachabdprpadiar gdMhgaciomast in that case deter miri
wotep inquiry that t-haphenhtgd muegracp onnoet atnhde Ikairngde
rms protected by the Second+HoORBgneesntti,n g etlhyatn g
“wWweapons that are mosM-16s efiull eisamanyidlbitethZbt ayn insleedr. v i ¢
The court also held smumithg @ildckrnaemsvewsdbhlhd ,beve
Amendment protescpiohibMarghandur¥grvedni avedmadta
thdty reducing the availabilitythé pnohi wetapons
“curtaill atbhieliirt ya vtaoi cri minals and lessen their us
firear ms’theciebgntfaarsheompglihagstiatt’erest in pub

O = o o+ =

«

A recent federal district court debhastion deviate
Cali fsorbmina on certain semiaut¥FmhOLOOHYUiYr @dRQWED i s

U. S. District Court for the Southern District of
constitutionasl pryvaofi@abafedi #ngoddiewrntaapioms (i n t he
cowsrtter mifpalimgy) &l twpaR i fles ™ pnsadlistiendteht
familippartt o amework employed in thealNiemd h Circu:
“+ HOtOeFlUpars s e Shsairndgwaarnes t hat asks wheéddhmmomlajnned ha
owned -byi dawg citizen¥®PAfcocro rad ilnagw ftuol tphuer pcoosuer.t

2

Forthe ARl 5 type rifle the answer is “yes. The over w
own and keep thpopular AR15 rifle and its many variants do so for lawful purposes,

including selfdefense at home. Undeleller, that is all that is needed. Using the easy to

understandHeller test, it is obvious that the California assault weapon ban is

unconstitutionh Under theHeller test, judicial review can end right here.

Acknowledging that the Ni+HOOHUthec ciotnrlad hemt pa o a
to applwmottelpe frramewor ke appell¥FUadeoutrthahas endor
framewhe kcourt determi badh otm modpremne itfHats has 1
pedi’gha¢ would remove it from #Mevismg pteo oft d¢het
the court visetweidk [tihneg ]b aant atshe ac knowmbi@lyged cor e
prohibitingopdsnesF odntaimyemstire category of mod:

city ordinance banning semiautomatic assault weapons and large capacity magazines); Heller v. District of Columbia,

670 F.3d 1244,12606 4 ( D. C. Cir. 2011) (addressing District of Col umt
capacity magazines)

314Kolbe 849 F.3d at 146.

3151d. at 136 (quoting District of Columbia v. Heller, 554 U.S. 570, 627 (2008)).

316 The court did not view the ban as severely burdening the core protection of the Second Amendment because it
applied only -stylewepoasrandadétachalbe magarires, lgaving citizens free to protect themselves
with a plethora of otldatd38firearms and ammunition.”

3171d. at 140.

318 Miller v. Bonta, __F. Supp. 3d__, No.t9-1537, 2021 WL 2284132 (S.D. Cal. June 4, 20appeal doketed

No.21-55608 (9th Cir. June 10, 2021) . California law defines
include a list of specific semiautomatic firearms, Cal. P@oale 830510, as well as other semiautomatic firearms

with certainlisted featuresld. § 30515.

319 Miller, 2021 WL 2284132, at *5.

320|d, at *6.

8211d. at *8.

322|d. at *9.

°The court acknowledged a “form of grandflhatH@m37v.ng” excepti
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““verywhere, includiendg@%id®e .tshe hh oshav iff ehwe, <toHuei tb a n
amountaddesot ruction of t HKtehdStddwosbue Amecnmdimetn tt urtii gohn

any 1 eveI®Foufr tshcerruntoirney,., t he court rtuled that the
under the intermediate scrutiny ¥Thodghdthppliec
court acknowledgednieedwatyi o mpofittg mato nocbl juedcetdi vteh,e r
was not a reasonable fit between that objective
exceptions and tshevifeaw,l uorfe ,t hien etvhited ecnoeugr ttGe nd ¢ md n
the 'dfafwsect’¥ veness.

Though the Ninth Circuit Baoridesuadda jutdgmeaf tph
resolution ot helditsetdr iaptpeadwvr,t decision reflect
the proper friamgwhekodfdrAmesmdedmesnt challenges to
restrictions and the disparate outcomes such unc
the Supreme Court may soon provide at |l east s ome

Public Carmy of Firear

A number of states and localities 1mpose TrTestrioc
openly, con¥®Fetednsoanbethin the state of Hawai:i
to carry a fainde ¢ om oibat atpanbdaa rdriyc eonprauts It y ,d eammo nas pt pr lait ce
““ he urgencyooratrhy meédrearm, must be of good m
““ngaged in the prot®Cononi bfitiofial agdepropprstye
restrictibnse oartheopPpubirearms because of disagr
Second Amendment righ#ls extend beyond the home.

In a 2012 case, the Seventh Circuwtitsstgursk idmwn
public, with axtxcdemhmtei SderconduAimegdmknt protects a
def en¢&ies tahsati mportant o mtnsdi deh atth e hheo met aatse ionfs ild el
provide sufficientavidéned bhaanithcbeaswasn pu
Likewise, several years later, the DP.iCni tGinrgcui t

licenses for the concealed carry of”theandguns (tl
persons who“godatpd o¥pheoravs an f-esru ccha“spsyc¢angl need for
sedrfot Ekasiecodh on specific evidence or empl oyment

8241d. at *10.

325|d'

3261d. at *11.

3271d. at *43-*44.

328 Miller v. Bonta, No. 2155608 (9th Cir. June 21, 2021) (order issuing stay of order and judgment),
https://oag.ca.gov/system/files/attachments/pdegss/Miller%200rder.pdf

329 See Concealed CarriFForDsL. CTR. TO PREVENT GUN VIOLENCE, https:/giffords.org/lawcenter/gdaws/policy
areas/gungn-public/concealedarry/ (last visited Sept. 13, 202X pen Carry GIFFORDSL. CTR. TO PREVENT GUN

VIOLENCE, https://giffords.org/lawcenter/gdiaws/policyareas/gunin-public/opencarry/ (last visited Sept. 13, 2021).
Although federal law does not address public carry of firearms in general, it does contain restrictions on the possession
of firearms i certain locations (such as federal buildings, 18 U.$930) and authorizes concealed carry regardless

of state or local law for active or retired law enforcement officers who meet certain requirements. 1830368,

926C.

330Young v. Hawaii, 992 Bd 765, 773 (9th Cir. 2021) (en banggtition for cert. docketedNo. 261639 (U.S. May
25, 2021).

331 See supramotes285-286and accompanying text.
332 Moore v. Madigan, 702 F.3d 933, 942 (7th Cir. 2012).

Congressional Research Service 36



Federal Firearms Law: Selected Developments

val uddhes court viewed the core of the Second Ame
“individual right to cammeg damfcdmb®i r¢arcmst ibgyomh
D.C. provticotiomhsbam @&n masgthtD.t®. craersriyd eantgsun in t I
seddfens’er unleeedd st,hat t hSHUp¥Ykbon stiiotnst iwemal wit hout
apply alparti ol scrutiny.

By contrast, while acknowledgiViRRiphmlaitcdthiceo®econc
out side the home, several other circuits have Vi
circumscribed in that context ¥Mdshavecephtlhd ¢ a
<RXQJ Y ,tBZ2DMNi nth Circuit addressed theaafgrement
permits “‘ecngpgedonn the protwhkdioan odthedf et maatde pr
ur gency Otro tsho®®TmareMdy nth Circuit had previously u
li miRERQFDOHG 1l icenses to “ghod ctaambsneg,c ot hd regsthabl
ruling based on an historicdbeanabysextehdttohel
carroyfi ncgoncealed firearms in pu¥Ancthbhgr mpmbebl sobd
the Ninth Circuit reached RSH@rfrfy riemta c200nlc8 uosp iomn
<RXQJhol ding hat the core of teairer Wea ofnidr AAanre m d ane «
s thatrHewaons were unconstitution:

t
fordedlfmse an
that3®®¥t ngMarch 2021, the ful s Nipntnhi oGi,r chuoiltd irnegj etc
based on historsirealt ramcali ysniss ,doHamwai ifall within
protected by the Second Amendment
ThepSame Courtths scdnyvyedgenog in the [ ower court
constitutionality of 1HZ <xRUN c6tWiBAMMWROOHIMVIRFILDW LR Q r'Yr

WUXHBWXH@he Court has agreed to review provisio

applicants for concealed c dprrroyp elrPBeanassees. atnod s h o w,
federal courts in NWewp¥adshk meuva entbhepr ehad (1)
wants to use the handgun for target practice or
restricted to those puspoeseal] wmeeot2jcatihoenedh ppl i c e
distinguis hahbel egefnreormn It hcaot mnoufn itt y or of persons e
profe¥'Thsmecial mweaeod Eftagwsne kil for an unrestrict

333Wrenn v. District of Columbia, 864 F.3d 650, 656 (D.C. Cir. 2017).

334]d. at 661, 666.

335 See, e.gKachalsky v. County of Westchester, 701 F.3d 81 (2d Cir. 2012) (upholding New York handgun licensing
scheme requiring s ho wicangealedfin ptibficy; Brake . Filkoa724sFe3d 426 (3d Cir.22G13) y
(upholding similar New Jersey requirements); Woollard v. Gallagher, 712 F.3d 865 (4th Cir. 2013) (upholding similar
Maryland requirements); Peruta v. County of San Diego, 824 F.3d 919i(9#006) (en banc)ert. denied137 S.

Ct. 1995 (2017Jupholding similar California requirements); Gould v. Morgan, 907 F.3d 659 (1st Cir. 2018)
(upholding similar Massachusetts requirements).

336 Young v. Hawaii, 992 F.3d 765, 773 (9th Cir. 2021) (and),petition for cert. docketedNo. 261639 (U.S. May
25, 2021).

337 perutg 824 F.3d at 927.

338Young v. Hawaii, 896 F.3d 1044, 1063, 1071 (9th Cir. 2018yacated en ban®15 F.3d 681, 682 (9th Cir.
2019).

339Young 992 F.3d at 826.
340N.Y. Penal Lawg 400.00(2)(f).

%lKachalsky v. County of Westchester, 701 F.3d 81, 86 (2d C
A. D. 2d 793, 793 (1st Dep’ t 1980) ) .
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must be something more than & merres ogiemar plriozped tc
ratherl,i dadmt amiasctt uhaal v ea nidne & dt ifdoeuf] efhteslled.

In 2018, the New York State Rifle & Pistol Assoc
composed of individuals and clubs throughout 't he
sut 1in federal court against relevant New Yor k |1

licenses to carry f i rdeecafrenmss eo uwassi dac vtihoel ahtoimoen foofr
Ame nd ifSmpte.ci fically, they assesrweed rtehsattr iad ttehdo ulgihc
carry for purposes of hunting and target shootir
because they had only a -gefiersad icetdsidés itrlee tlbo ma
could nopreoptdbrmhaNew Y&TFTke laovwer courts held th
cause requirement did not violate the?3®Second Ame
The Second Circuit affirmed dismissal of the Sec
relying pmedddeptriwphol ding the relevant provisi
scr w¥Tihney . Supreme Court thewddHQeecvgeanwhdthertti
“denial o fapppeltiictaitoinoensssa f oy lioan¢emwbhdesdd art ede It he
Second An¥ndment

Before the Supreme Court, the parties dispute ttl
extends beyond the home and, accordingly, the ar
Amendment challengese sGdiBrrta.sa bUPHQomramtse famr e t h
opportunity for the Supreme Court to provide gui
Court may rule on these 1issdsuecadbj tyt $ odéegs s dbnt may
arefaor instamtdhat SHekohdi Agmendment rights extend
depending on the context, constrain the scope of
Conversely, were the Court to conclude that carr
of he Second Amendment, it couldksSgpabmed&€optr 6nai
heiamgr al ar ddAhA<RUNiIGWDWH 5LIOH 3LYWRDOSMNAVRFEDWLRQ Y
2 012
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342|d, at 98.
43SeeN. Y. State Rifle & Pistol Ass’>n v. Beach, 354 F. Supp.

344 See idat 146-47 (stating that the individual petitioners sought unrestricted licenses based on their experience and
training handling f i case tobberiesannhié neigibarhoodh kn the case ofthe ergarizatiors,

it alleged that at least one of its members would carry a firearm outside the home defesgde but could not satisfy

the proper cause requiremelat. at 146.

345|d.at 14849;N.Y. State Rifle & Pistol Ass’n v. Beach, 818 F. App’
%46Beach 818 F. App’ xKachalskyf@L¢.3dat86) yi ng on

3'N. Y. State Rifle & Pistol Ass’n v. Co r(ddertgrantingpetition S. Ct . 25
for writ of certiorari).

348 SeeBrief for Petitioners at 3910, N.Y. State Rifle & Pistol Assn v . B r -843 fJyly 18} 2021); Biief for
Respondents at 1Bl.Y. State Rifle & Pistol ASsn v . B r -843 (Sept. M9 20312 0
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