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ABSTRACT

The laws and directives in the state of New Jersey governing emergency
management must ensure a defined, understood, and achievable mission, and clearly
delineate responsibilities at each level of government. This thesis addresses how
emergency management in New Jersey can be modified based on a comprehensive
analysis of the New Jersey Civil Defense and Disaster Control Act of 1942 and the
corresponding New Jersey Office of Emergency Management directives. Each statute of
the act and each directive was analyzed against five criteria and then placed in one of
three categories: no change, modification needed, or repeal. Emergency management
professionals in the state were then asked questions regarding the act, the content of the
analysis, and the categorization of the statutes. The data collected from these
professionals was used to make changes, or to alter the final categorization. This iterative
process resulted in a more thorough analysis. This research makes four main
recommendations: improve training for emergency managers in the state, codify
modifications of the act in legislation, take a holistic approach to improvements for
emergency operations plan development and compliance, and modify residency
restrictions on municipal emergency management coordinators. The goal of this thesis is
to provide the least complex rules and regulations for emergency managers, so that they
can do their job with a better sense of responsibilities to the community served.
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EXECUTIVE SUMMARY

Emergency management in the state of New Jersey has been guided largely by the
New Jersey Civil Defense and Disaster Control Act of 1942 (the Act).1 Portions of the
associated legislation from the Act have been amended many times over the last 75 years.
However, the Act has not been systemically evaluated as a whole in decades. Emergency
management in New Jersey has meanwhile been tested by—and has adapted as a result
of—many incidents and disasters, including natural, technological, and man-made

causes.

With ever-increasing expectations being placed on state and local emergency
managers by various stakeholders, including the general public, the laws and directives in
the state of New Jersey governing emergency management must ensure a defined,
understood, and achievable mission, and clearly delineated responsibilities at each level
of government. New Jersey needs a comprehensive evaluation of the Act and the
corresponding New Jersey Office of Emergency Management (NJOEM) directives. This
thesis addresses how emergency management in New Jersey can be modified based on a
comprehensive analysis of the New Jersey Civil Defense and Disaster Control Act of
1942 and the corresponding NJOEM directives.

The statutes of the Act are evaluated to, first, develop a comprehensive map of
emergency management in the state, and second, to determine the impact of modifying
the laws to improve emergency management in the state. Particular attention is focused
on the modifications needed at the municipal level of government. Positive modifications
made to the statutes and directives affecting municipal government and giving the
municipal emergency management coordinators (EMCs) the tools they need to succeed
will lessen the burdens on county and state emergency managers.

1 New Jersey Civilian Defense and Disaster Control Act, New Jersey General and Permanent Statutes
Appendix A Emergency and Temporary Acts 8§ chap. 9 (1942), Office of Legislative Services,
https://lis.njleg.state.nj.us/nxt/gateway.dl1?f=templates&fn=default.ntm&vid=Publish:10.1048/Enu.
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Each statute was analyzed against five criteria created based on national,
acceptable practice of emergency management, and issues specific to New Jersey:

. Alignment with federal guidance

. Alignment with recommendations from reports issued to the NJOEM
o Significance to the practice and profession of emergency management
o Duplication between the Act and the NJOEM directives

. Language changes needed to correct errors and inconsistencies

Based on the aforementioned criteria, a final determination is made, and each
statute is marked as needing one of the following: no change, modification, or repeal. The
NJOEM directives are analyzed using the same criteria and given the same final

determination markings.

After capturing the data from the initial analysis on a matrix, 12 emergency
management professionals representing different agencies and levels of government were
asked questions regarding the Act, the content of the matrix, and the final determination
markings of the statutes. The data collected from these professionals was used to make
additional changes to the statutes, or to alter the final determination markings. This
iterative process resulted in a more thorough analysis based on broad input from
experienced users of the Act, who know and understand how emergency management
and the Act function in New Jersey. Figures 1 and 2, respectively, show the percentage of
statutes and directives in each category.

Xiv
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The recommendations resulting from this research fit into four main groups. The
first recommendation requires no legislative action and can be implemented immediately
by NJOEM. The overall lack of familiarity with the Act and directives indicates the need
to improve training. The statutes of the Act can be grouped more appropriately by subject
or relation and presented within a course of study with the appropriate directives in a
more logical manner, which then increases the general knowledge of the Act for the

emergency management community in the state.

A second recommendation relates to three known deficiencies with the Act that
have been corrected by means other than legislative changes, but which should be
codified in legislation. Executive Order #101, Byrne (1980) altered many of the questions
of authority within the Act and changed civil defense terminology; for clarity and to
avoid future confusion, those changes should be captured in the legislation. Another issue
is the failure of the Act to provide authority to county EMCs to declare a county state of
emergency, despite clear authority given to the governor and municipal EMCs. The final
issue is the supersession of 28 statutes related to worker’s compensation for emergency

management vo lunteers.

The third recommendation concerns EOP creation, development, certification,
and improvement. The statutes of the Act regarding EOPs require only minor
modifications; however, Directive 101 requires much more significant change. The
suggested changes to Directive 101, however, cannot be made in a vacuum because of the
collective and interrelated nature of Directives 103 and 104, which establish the guidance
for the use of collaborative emergency management networks, or local emergency
planning committee (LEPCs). LEPCs are pivotal to proper planning and EOP

development and are a requirement of EPCRA.

A final recommendation is that the issue of residency for municipal EMCs must
be addressed. All agree that the person who holds the position of coordinator in a
municipality should have strong ties to the community and ideally be a resident with the
knowledge and experience to excel in the position. However, when the pool of candidates
for the position is too small, then other options must be considered. The options should

be prioritized in the following order: municipal resident, county resident, full-time
XVi



employee of the municipality, or contiguous county or municipality resident (shared
border even if in another county).

Emergency management is often a complex profession that requires significant
knowledge and experience in all mission areas. The goal of this thesis is not to change the
laws in New Jersey, but to provide the least complex rules and regulations for emergency
managers, especially the volunteers, at the local level, so that they can do their job with a
better sense of responsibilities to the community served, so they can understand why
emergency management is essential, and so they also have the tools needed to be

successful in providing for their communities.
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l. INTRODUCTION

The story of emergency management in New Jersey is built on tragedy and
disaster, on lost lives, damaged property, and shattered dreams. Though | had been a first
responder for many years, my introduction to emergency management occurred not long
after Hurricane Irene made landfall in southern New Jersey in 2011. | would not realize
the lessons | learned that night as I clutched a rope and swam into the darkness of a
flooded river in a feeble attempt to save a young life until much later, but I knew then
that there was a bigger picture, a place where all the first response disciplines aligned, or
sometimes fail to align, to solve the biggest problems, the most complex disasters.

Many of the major transitions in my life have taken a couple of years to complete,
and my transition from a trooper assigned to general police patrol to emergency
management was no different. Once in emergency management, | began to learn the laws
and directives of emergency management and began to talk to experienced emergency
managers, as well as manage incidents myself. It is not possible to change the events that
happened that night. Celena should not have gone out driving that night during Hurricane
Irene, but | learned what happened and why it happened, what worked as planned, and
what failed. 1 now know how complex emergency management is and how awesome is

the responsibility of emergency managers.

A. PROBLEM STATEMENT

Emergency management in the state of New Jersey has been guided largely by the
New Jersey Civil Defense and Disaster Control Act of 1942 (the Act).1 Portions of the
associated legislation from the Act have been amended many times over the last 75 years,
but the Act has not been systemically evaluated as a whole in decades. Emergency
management in New Jersey has meanwhile been tested by—and has adapted as a result

1 New Jersey Civilian Defense and Disaster Control Act, New Jersey General and Permanent Statutes
Appendix A Emergency and Temporary Acts § chap. 9 (1942), Office of Legislative
Services, https://lis.njleg.state.nj.us/nxt/gateway.dl?f=templates& fn=default.htm&vid=Publish:10.1048/En
u.



of—many incidents and disasters, including natural, technological, and man-made

causes.

These incidents and disasters have revealed gaps in the legislation in several
areas. The most notable gaps in the Act have been identified in after-action reports, such
as the National Transportation Safety Board’s (NTSB) report on a train derailment and
subsequent hazardous materials spill in 2012.2 The report highlighted a need for the New
Jersey Office of Emergency Management (NJOEM) to update the planning procedures
and certification process for municipal emergency operations plans (EOPs). Further, the
New Jersey Office of the State Comptroller (OSC) completed a review of the NJOEM
directives, which are based on the Act, and concluded that all the directives must be
reviewed and updated, specifically those associated with municipal emergency operations

plans.3

The OSC report based its recommendation to review and update the NJOEM
directives on the continued failure of roughly 13 percent of municipalities in the state to
be compliant with the EOP certification requirements.4 Further, the OSC called for an
analysis of the root cause of the failure and alluded to requirements found in other
directives contributing to the problem, specifically residency requirements for emergency
management coordinators (EMCs), which limit the pool of qualified candidates for the

position.>

The two reports indicate the specific need for the NJOEM to review the municipal
planning portion of the Act, but amending one portion of the legislation without
systemically evaluating all the legislation is shortsighted. The Act was originally written

2 National Transportation Safety Board, Conrail Freight Train Derailment with Vinyl Chloride
Release Paulsboro, New Jersey November 30, 2012, NTSB/RAR-14/01 (Washington, DC: Department of
Transportation, 2014), viii,
https://www.nj.gov/dca/divisions/dfs/pdf/paulsboro_vinyl_chloride_rpt_by_ntsb.pdf.

3 Philip J. Degnan, “Statewide Emergency Management Plans” (official memorandum, Trenton, NJ:
Office of the State Comptroller, 2018), 1.

4 Degnan, 1.
5 Degnan, 2.



during World War 11 and evolved during the Cold War civil defense era as a means to
prepare the state for and respond to a nuclear attack. New Jersey faces a much different
threat spectrum now: it has been the target of terrorists, including bombings and anthrax
attacks, in recent years, and the site of technological disasters, including hazardous
material spills, aircraft crashes, and clandestine laboratories processing large quantities of
fentanyl. New Jersey faces regular natural disasters, including a tremendous number of
flooding incidents, wind events, hurricanes, and nor’easters. These events not only
challenge the emergency management system in the state as it is now but also create
opportunities to identify successes and failures.

With ever-increasing expectations being placed on state and local emergency
managers by various stakeholders, including the general public, the laws and directives in
the state of New Jersey governing emergency management must ensure a defined,
understood, and achievable mission, and clearly delineated responsibilities at each level
of government. Misinterpretation of home rule authority in the state often obscures these
responsibilities, and the nuances of 12 different charters of municipal government used

statewide further complicate operations and communications.

New Jersey needs a comprehensive evaluation of the Act and the corresponding
NJOEM directives. Recommendations for innovative change require careful strategic
planning to ensure implementation. Changing state legislation may affect the entire
population of New Jersey. The number of beneficiaries of implementation is significant,
and a coalition of supporters will be necessary to increase the likelihood of success. As
the data begins to suggest change, the strategic planning process for implementation
should begin.

B. RESEARCH QUESTION

How can emergency management in New Jersey be modified based on a
comprehensive analysis of the New Jersey Civil Defense and Disaster Control Act of
1942 and the corresponding NJOEM directives?



C. LITERATURE REVIEW

The Department of Homeland Security (DHS) and the Federal Emergency
Management Agency (FEMA) have provided several guidance documents for state,
tribal, territorial, and local (STTL) governments in the area of emergency management.
The documents form the overarching framework for emergency managers nationwide.
The National Preparedness Goal, (the Goal), which includes the descriptive frameworks
within the national preparedness system, is the vision for a more secure and resilient
nation.® The National Incident Management System (NIMS), which includes the Incident
Command System (ICS), is a set of management tools designed to build a more robust,

more consistent response among responders across the nation. ’

The documents provide the modern frame for emergency and incident
management nationwide. The Goal focuses on building core capabilities across five
mission areas (prevention, protection, mitigation, response, and recovery) to achieve the
Goal.8 The Goal requires including the whole community in each mission area. It also
asks the community to determine the threats and hazards that pose the greatest risk and

build the capabilities and systems needed to combat those risks.®

NIMS reiterates some themes introduced in the Goal, but better elaborates on
many of the management tools; for example, the ICS, emergency operations center
(EOC) structures, multiagency coordination groups (MAC groups), and Joint Information
Systems (JIS).10 The key components of NIMS—resource management, command and

coordination, and communications and information management—are the foundation of

6 Federal Emergency Management Agency, The National Preparedness Goal, 2nd ed. (Washington,
DC: Department of Homeland Security, 2015), 6, https://www.fema.gov/media-library-
data/1443799615171-
222e90be55041740f97e8532fc680d40/National_Preparedness_Goal_2nd_Edition.pdf.

7 Federal Emergency Management Agency, National Incident Management System (Washington, DC:
Department of Homeland Security, 2017), 1, https://www.fema.gov/media-library-data/1508151197225-
ced8c60378c3936adb92c1a3ee6f6564/FINAL_NIMS_2017.pdf.

8 Federal Emergency Management Agency, The National Preparedness Goal, 1.
9 Federal Emergency Management Agency, 2.

10 Federal Emergency Management Agency, National Incident Management System, 1.
4



what is needed to respond to and support incidents of all sizes and types.11 Both guidance

documents stress the concept of preparing for all-hazards.

In March 2007, FEMA formed a higher education working group charged with
giving a more precise definition to many emergency management practices. The working
group completed a short paper, Principles of Emergency Management, in September
2007.12 The working group defined emergency management, and perhaps more
importantly, articulated the mission of emergency management, which aligns with the
Goal and NIMS’ basic tenets. The working group agreed on eight principles of
emergency management and defined each one: comprehensive, progressive, risk-driven,
integrated, collaborative, coordinated, flexible, and professional.13 The paper is
significant because it clarified many of the concepts good emergency managers were
incorporating into the practice of the profession.

To receive disaster funding from the federal government after an incident has
occurred, or in many cases, to perform pre-disaster mitigation work, states must follow
the guidance of the Robert T. Stafford Disaster Relief and Emergency Assistance Act of
1988 (Stafford Act) or risk ineligibility.14 The Stafford Act is a lengthy and detailed
document, but it establishes the framework for presidential disaster declarations and the
various assistance and funding options that follow a declaration. The importance of
compliance with the Stafford Act cannot be overstated.

The Emergency Planning and Community Right-to-Know Act of 1986 (EPCRA),
Title 111 of the Superfund Amendments and Reauthorization Act (SARA Title Il1), is

11 Federal Emergency Management Agency, 2.

12 Federal Emergency Management Agency, Principles of Emergency Management Supplement
(Emmitsburg, MD: Federal Emergency Management Agency, 2007), 3, https://www.fema.gov/media-
library-data/20130726-1822-25045-7625/principles_of_emergency_management.pdf.

13 Federal Emergency Management Agency, 4.

14 Robert T. Stafford Disaster Relief and Emergency Assistance Act, Public Law 93-288, U.S. Statutes
at Large 68 (1988), codified at U.S. Code 42 (1988), 88 5121 et seq., and Related Authorities § (1988),
https://www.fema.gov/media-library-data/1519395888776-
af5f95a1a9237302af7e3fd5b0d07d71/StaffordAct.pdf.

5



another significant piece of federal legislation in emergency management.1> The EPCRA
requires each state to establish a State Emergency Response Commission (SERC), which
then divides the state (as the SERC sees fit) into emergency planning districts. New
Jersey decided to use existing municipal boundaries to delineate its emergency planning
districts. Each emergency planning district must establish a local emergency planning
committee (LEPC) as defined by the EPCRA.16 The EPCRA requires each LEPC to have
an emergency plan, to identify the resources needed to carry out the plan, and to exercise
the plan.17 While the EPCRA focuses explicitly on identifying hazardous materials and
such materials’ facilities in a community, LEPC members must also consider other

mandatory federal requirements.

Richard Sylves is a professor emeritus from the University of Delaware and a
professor at George Washington University. He has written several books on disasters,
disaster operations and policies, and emergency management. The second edition of his
Disaster Policy and Politics Emergency Management and Homeland Security provides a
historical evolution of emergency management from the implementation of the Federal
Disaster Relief Act of 1950—the first measure to formalize the policy of federal
assistance to states after disaster—through the Cold War civil defense period, the creation

of FEMA, and ultimately, into the present homeland security era.18

Sylves advocates the current all-hazards approach to emergency management but
contends that the DHS’ hyperfocus on terrorism fails to capture the larger picture of the
threats faced across the nation.1® A main theme in the book is that, historically, disaster

response and recovery begin at the local level and rise to the federal level if conditions

15 Emergency Planning and Community Right-to-Know Act of 1986, Public Law 99-499, U.S.
Statutes at Large 301 (1986):11001-11003, codified at U.S. Code 42 (1986), 88 11001 et seq. § (1986),
https://www.govinfo.gov/content/pkg/USCODE-2014-title42/pdf/USCODE-2014-title42-chap116-
subchapl-sec11002.pdf.

16 Emergency Planning and Community Right-to-Know Act of 1986, 7237.
17 Emergency Planning and Community Right-to-Know Act of 1986, 7238.

18 Richard Terry Sylves, Disaster Policy and Politics: Emergency Management and Homeland
Security, 2nd ed. (Washington, DC: CQ Press, 2015), xiii.

19 sylves, 84.



warrant. This bottom-up approach places the federal government and the President in a
role that supports state and local governments in coping with disaster. However, in the
opinion of Sylves, the creation of DHS shifted the focus of the nation to terrorism
prevention and a top-down approach to disaster response. Such a top-down approach
features the leading role of the federal government and the President with state and local
governments supporting federal efforts. Sylves conclusively demonstrates that this
approach failed during Hurricane Katrina for many reasons.20 The resulting Post-Katrina
Emergency Management Act of 2006 reverted to the more traditional bottom-up
approach for emergency management and returned much of the power FEMA lost when
the agency was absorbed by DHS.21 Sylves does not emphasize specific states or state
laws regarding emergency management. Although he writes of the emerging and
changing threats to communities and the importance of understanding public policy for
emergency management practitioners, his key contribution to this thesis is the emphasis

on compliance with federal guidance to qualify for funding.22

The views of Sylves regarding basic emergency management practices,
specifically the bottom-up approach he described, are echoed in several other academic
sources. Andrew Jones and Andrew Kovacich wrote in their book, Emergency
Management: The American Experience 1900-2010, that emergency management is
generally thought to have originated in the 1950s; however, they believe the formal
profession of emergency management was being practiced at the local level for at least
decades before the 1950s.23 Jones and Kovacich described some problems faced during
historical disasters of the early 20th century as reminders of the lessons that should have
been learned. They wrote of challenges between centralized and decentralized decision-

making capabilities, poor response and recovery plans, mitigation decision making

20 sylves, 54.

21 post-Katrina Emergency Management Reform Act of 2006, Public Law 109-295, U.S. Statutes at
Large 6 (2006), codified at U.S. Code 701 § (2006).

22 Sylves, Disaster Policy and Politics, 205.

23 Andrew Jones and Andrew Kovacich, Emergency Management: The American Experience 1900—
2010, ed. Claire B. Rubin, 2nd ed. (New York: Routledge, 2012), 7, https://doi.org/10.1201/b11887.
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focused on profit, not science, and the varying capabilities of state governments in
assisting local governments overcome disaster.24 The importance of the historical
perspective in emergency management, and specifically in the study of the Act, provides

valuable lessons for emergency managers.

Numerous articles describe the importance of intergovernmental relationships and
collaboration as being of vital importance to the practice of emergency management.
Naim Kapucu et al. wrote two articles of significance on the subject, “Collaborative
Emergency Management and National Emergency Management Networks,” and
“Examining Intergovernmental and Interorganizational Response to Catastrophic
Disasters: Toward a Network-Centered Approach.”2®> Kapucu et al. wrote of the
importance of developing these collaborative networks before disasters to develop
relationships, define roles and responsibilities, develop plans and procedures, and assist
one another during response and recovery. Kapucu et al. understood that many agencies
involved in disasters have varying authority and jurisdiction, and therefore, the need for
all involved to understand the situation before disasters would have a valuable effect on
responses after disasters. Canton shared this belief as well, which he demonstrated when
he wrote in his book, Emergency Management Concepts and Strategies for Effective
Programs, that shared problem solving was the most effective means of problem solving

during a crisis.26

In addition to collaboration and integration, emergency management needs to
focus attention on management. “Applying Public Administration in Emergency
Management: The Importance of Integrating Management into Disaster Education” by
Heriberto Urby Jr. and David A. McEntire describes the management failures, real or

24 j0nes and Kovacich, 7.

25 Naim Kapucu, Tolga Arslan, and Fatih Demiroz, “Collaborative Emergency Management and
National Emergency Management Network,” Disaster Prevention and Management: An International
Journal 19, no. 4 (August 2011): 452—-68, https://doi.org/10.1108/09653561011070376; Naim Kapucu,
Tolga Arslan, and Matthew Lloyd Collins, “Examining Intergovernmental and Interorganizational
Response to Catastrophic Disasters: Toward a Network-Centered Approach,” Administration & Society 42,
no. 2 (April 2010): 222-47, https://doi.org/10.1177/0095399710362517.

26 |_ycien G. Canton, Emergency Management: Concepts and Strategies for Effective Programs
(Hoboken, NJ: Wiley-Interscience, 2007), 58.



perceived, which occurred during the response to Hurricane Katrina. Urby and McEntire
stress the need for emergency managers to learn and understand public administration
theory to become more proficient and raise the level of the profession.2’ Canton
describes management during disaster as the “operational implementation” of
strategically developed plans utilizing the resources and options available to the manager

based on the nature of the crisis. 23

Any recommendation for change in New Jersey legislation needs to consider the
state’s Home Rule Act of 1917.2° The Home Rule Act has created the perception in New
Jersey that municipalities have more decision-making power than the state constitution
grants. Article 1V, Section VII (11) of the New Jersey Constitution provides that laws in
New Jersey affecting municipalities “shall be liberally construed in their favor.”30 It goes
on to state that municipalities have any powers not expressly prohibited by another law or
the New Jersey Constitution. Interpretation of this portion of the New Jersey Constitution
has bolstered the defense of home rule in the state. However, landmark New Jersey

Supreme Court decisions have limited the powers of municipal governments.

Robert Holmes, in his article, “The Clash of Home Rule and Affordable Housing:
The Mount Laurel Story Continues,” further debunked the misperception of home rule
authority in New Jersey when he wrote about the Home Rule Act of 1917. Holmes stated
the Home Rule Act of 1917 intended to consolidate municipal statutes, but that it has

been misused as a basis to say New Jersey is a home rule state.31 He goes on to describe

27 Heriberto Urby and David A. McEntire, “Applying Public Administration in Emergency
Management: The Importance of Integrating Management into Disaster Education,” Journal of Homeland
Security and Emergency Management 11, no. 1 (January 5, 2013): 58, https://doi.org/10.1515/jhsem-2013-
0060.

28 Canton, Emergency Management: Concepts and Strategies for Effective Programs, 60.

29 Home Rule Act of 1917, New Jersey General and Permanent Statutes Title 40 § 42—4 (1917),
Office of Legislative Services,
https://lis.njleg.state.nj.us/nxt/gateway.dl1?f=templates&fn=default.ntm&vid=Publish:10.1048/Enu.

30 New Jersey State Constitution of 1947 (1947), 16,
https://www.njleg.state.nj.us/lawsconstitution/constitution.asp.

31 Robert C. Holmes, “The Clash of Home Rule and Affordable Housing: The Mount Laurel Story
Continues,” Connecticut Public Interest Law Journal 12, no. 2 (2013): 339.
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the misperception as the “home rule myth.”32 The New Jersey Supreme Court’s
decisions in the Mount Laurel cases specifically limit the power of municipal
government. Holmes wrote, “State supremacy, not home rule, is the law of the land” in

New Jersey.33

As a state law in New Jersey, municipalities cannot claim home rule authority
exempts them from compliance when a portion of the Act is inconvenient to follow.
However, municipalities know that the lack of an enforcement mechanism and the lack of
punishment for failure to comply with any portion of the Act limit their risk. Andrew
Bruck wrote in his article, “Overruled by Home Rule,” of the cost-saving potential of
reducing the number of municipalities in New Jersey and encouraging the use of shared
services, but contends that so many in the state are more concerned about “protecting

home rule for themselves” that they fail to take action.34

D. RESEARCH DESIGN

For this thesis, the statutes contained in the Act were evaluated to, first, develop a
comprehensive map of emergency management in the state, and second, to determine the
impact of modifying the laws to improve emergency management in the state. The 100
statutes within the Act are analyzed individually. For organizational purposes, the statutes
are grouped by level of government: state, county, and municipal. The statutes in the state
category may include items affecting only state government or items affecting all levels
of government within the state. The distinction made between the levels of government is
fundamental to prioritize recommendations and to effect change. Management of
emergencies is in the domain of the local government until that local government is
overwhelmed by the nature or magnitude of an incident. Therefore, particular attention
was focused on the modifications needed at the municipal or local level of government.

32 Holmes, 357.
33 Holmes, 358.

34 Andrew Bruck, “Overruled by Home Rule: Why the New Jersey Legislature’s Latest Attempt to
End the Waste, Corruption, and Inequality Created by Municipal Fragmentation Will Fail,” Seton Hall
Legislative Journal 32, no. 2 (March 2008): 3.
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Positive modifications made to the statutes and directives affecting municipal
government and giving the municipal EMCs the tools they need to succeed will lessen the

burdens on county and state emergency managers.

In this thesis, each statute is analyzed against five criteria created based on
national, acceptable practice of emergency management and issues specific to New

Jersey:
. Alignment with federal guidance
. Alignment with recommendations from reports issued to the NJOEM
o Significance to the practice and profession of emergency management
o Duplication between the Act and the NJOEM directives
. Language changes needed to correct errors and inconsistencies

Based on the aforementioned criteria, a final determination is made, and each
statute marked as needing one of the following: no change, modification, or repeal. Once
the analysis of the statutes of the Act is completed, the NJOEM directives are analyzed

using the same criteria and given the same final determination marking.

Figure 1 is a sample of the analysis matrix. The full analysis matrix for the Act
appears in Appendix A, and the full analysis matrix for the NJOEM directives appears in
Appendix B. The analysis matrix also captured the most recent revision date (several
statutes have been revised over the years), as well as suggested changes based on the
criteria. Conclusions and recommendations for a path forward are based on a

comprehensive evaluation of the Act and the NJOEM directives.

11



Statute — Short Title

Latest
Revision

State,
County,
Municipal

Aligns
with
Federal
Guidance
(Yes/No)

Aligns
wilh
reports
issued lo
NJOEM
(Yes/No)

Significant
to
emergency
management
(Yes/No)

Duplicated
in statute
and
directive
(Yes/No)

Language
Change
Needed

(Yes/No)

Suggested Change/ Comments

No change/
Modification
needed/
Repeal

App. A9-33 — Purpose
of Civilian Defense Act
and Disaster Control
Act

1953

State

No

Yes

Short title does not maich title of act.

References to civilian population
and activities do not align with
modern EM language. Statute 1s
important because it gives the
JOVErnor emergency powers.

Modification
needed

App. A:9-33.1
Definitions

1953

State

Yes

Yes

Some of its definitions overlap. Add
definition for incident (CPG101).
Needs greater clarily for EOF and

Directive improvement. Several
slalules have definitions, bul should
be combined into a single statute.

Remove "war emergency.” NIMS is
the foundation for definitions in

emergency management, specifically

emergency. See line 14 for changes
to local disaster emergency
definition.

Maodification
needed

App. A9-34
Emergency Powers of
Governor

1953

State

Yes

Yes

No

Yes

Emergency powers of the governor
vilal to emergency management
should not be diminished in any

way. Language needs to align with

A:9-33.1; change "avoid” o
"prevent” and reflect current
language regarding mission areas.

Make the language gender neutral.

Modification
needed

Figure 1.

Sample of the Analysis Matrix
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After completing the initial analysis, emergency management professionals
representing various agencies and levels of government provided valuable input based on
their knowledge and emergency management experience. The professionals were given

copies of the Act and a draft of the analysis matrix and asked the following questions:

Thinking of the emergency response processes and capabilities in the organization
you work for:

o What statutes within the New Jersey Civil Defense and Disaster Control
Act enable the organization’s emergency response processes and
capabilities?

o What statutes within the New Jersey Civil Defense and Disaster Control

Act limit the organization’s emergency response processes and

capabilities?
. What are sources of guidance and information for emergency managers?
o Describe the impacts of the proposed changes to the New Jersey Civil

Defense and Disaster Control Act (found in the analysis matrix) to the

organization’s emergency response processes and capabilities?

o What additional modifications to the New Jersey Civil Defense and
Disaster Control Act would enable the organization’s emergency response
processes and capabilities?

The responses were used to make additional changes to the analysis matrix. The result is
a more thorough analysis based on input from a broad range of experienced users of the
Act who know and understand how emergency management and the Act function in New

Jersey.

Building the final draft of the analysis matrix was an iterative process consisting
of conversations lasting several hours with 12 different professional emergency
managers. Those professionals not only contributed a great deal of time, knowledge, and

experience to this thesis, but they will ultimately help with implementation of the
13



recommendations because they know that they had input into the process and the product,
and therefore, have a vested interest in the success of the project.
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Il.  NEW JERSEY CIVIL DEFENSE AND DISASTER CONTROL
ACT AND THE NJOEM DIRECTIVES

A. OVERVIEW OF EMERGENCY MANAGEMENT IN NEW JERSEY

Emergency management in New Jersey is, in theory, based on the concept that
from time-to-time catastrophic events in communities will overwhelm the capabilities
and resources of those communities, challenge first response agencies in ways that will
require them to work with or through other agencies unfamiliar to them, or to solve
problems that lack clear solutions. These efforts require partnerships and collaboration

among all levels of government and between all agencies.

The practice of emergency management has evolved over the years from civil
defense and preparations for attack during World War 11 to preparing for a response to
nuclear attack during the Cold War, to the FEMA era of preparation and response to
natural and man-made disasters, and finally, to the current homeland security era focused
on both terrorism and natural and man-made disasters. The differences in each of the eras
are in many ways dramatic, and yet, some of the fundamental elements of emergency
management in New Jersey have not changed at all, nor will they in the recommendations

of this thesis.

In 1979, the New Jersey Legislature approved the transfer of the Office of
Civilian Defense from the Department of Defense to the Department of Law and Public
Safety. Not long after, the Office of Civilian Defense was established in the Division of
State Police, and the Colonel of the New Jersey State Police (NJSP) became the State
Director of Emergency Management (State Director).l In response to the creation of
FEMA, Governor Brendan Byrne issued Executive Order #101 in December 1980, which
abolished the Office of Civilian Defense and created the NJOEM, effectively laying out

the structure of emergency management in New Jersey as it is known today. Executive

14The History of NJOEM,” ReadyNJ, accessed October 11, 2019, http://ready.nj.gov/about-
us/history.shtml.
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Order #101 charged the state director and NJOEM with performing “the emergency

powers of the Governor.”?2

The Act provides the Governor of New Jersey with significant power in times of
disaster and makes the governor responsible for the health, safety, and welfare of the
citizens of the state. However, each level of government—state, county, and municipal—
shares responsibility in that regard. Each has similar power to declare a state of
emergency if conditions warrant and to put into effect emergency protective measures to
fulfill responsibilities to its citizens. Governor Byrne’s Executive Order #101 references
Executive Order 12148 issued by President Carter that created FEMA and consolidated
or reassigned emergency responsibilities of several federal agencies and offices into
FEMA. Further, Executive Order #101 references “rigorous participation in civil
emergency preparedness, mitigation, response, and recovery programs” and in
implementing and coordinating those phases of emergency management with state

agencies and local governments, the private sector, and volunteer organizations.3

The Act further lays out the structure for managing incidents within New Jersey
and requires a network of personnel to assist the governor and the state director in
fulfilling their responsibilities.4 This network requires each county board of chosen
freeholders to appoint a county EMC and each municipal governing body to appoint a
municipal EMC. The Act requires state and county agencies with roles in emergency
management to work collaboratively in planning for, responding to, and recovering from
disasters. The county and municipal EMCs act as chairpersons for their local LEPCs. The
LEPC is a group representative of the whole community and plays a vital role in
identifying risks and hazards, developing mitigation strategies, conducting emergency

planning, responding to and stabilizing incidents, and conducting recovery efforts after

2 Brendan Byrne, “Executive Order No. 101,” The New Jersey Digital Legal Library, December 17,
1980, http://njlegallib.rutgers.edu/eo/docs/byrne/order101-/index.pdf.

3 Byrne.
4 New Jersey Civilian Defense and Disaster Control Act, A:9-41.
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disasters. This network is supplemented by various volunteer and private organizations

providing services before, during, and after disasters.

The NJOEM directives are issued by the state director of emergency management.
Directives are meant to detail specific tasks, positions, or activities associated with
emergency management. The state director receives the authority to issue directives from
the Act, specifically, statutes A:9-37, A:9-40, and A:9-45 grant the governor and the
state director the power to issue rules and regulations that must be followed by all
emergency management personnel, state agency personnel, first responders, and elected
officials.® Directives issued by the state director have helped, in a small way, to
modernize the practice of emergency management in the state. However, even the current

directives have been long overdue for analysis and update.

B. HISTORICAL OVERVIEW OF THE ACT

The Act originally passed in 1942 during the early stages of the United States’
active engagement in World War 11. Senator Farley introduced the original bill, Senate
Bill 250, in the New Jersey State Senate on May 18, 1942. The Legislative Index for that
year describes it this way:

S 250 Farley May 18—(Without Reference) Creates office of civilian

defense director appointed by Governor to serve at latter’s pleasure and to

exercise defense powers and duties delegated to him by Governor; creates

Governor’s war emergency cabinet; requires local cooperation in State
defense measures.

May 18—Passed in Senate

May 18—Passed in Assembly

May 23—Approved, Chapter 2516
Look at the speed of the political process; the bill was introduced on May 18 and signed
into law by the governor only five days later. To understand the mindset of the people

and politicians in New Jersey, this researcher searched the Trenton, New Jersey

5 New Jersey Civilian Defense and Disaster Control Act, A:9-37, A:9-40, and A:9-45.

6 New Jersey Legislature, New Jersey Legislative Index (Somerville, NJ: Legislative Index of New
Jersey, Inc., 1942), 537.
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newspapers for the year 1942 using the keywords “civil defense.” Newspaper articles
from the period, as shown in Figures 2 and 3, help gauge the mindset of the time. In
another article, a new civilian defense director threatened to resign because the bill was

not getting passed quickly enough due to the legislature’s normal recess.’
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s YEAR—¥o. o7 W"""’_“ gy, ~ TRENTOS, X. J, SUNDAT, JULY 5, 1842 PRICE—EIGHT CEXTS

C1v1]1an Volunteers Needed for Trenton Dofonqe
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Figure 2. The Call for Civil Defense Volunteers in New Jersey.8

7 “Time to Stick Together,” Trenton Evening Times, May 5, 1942, 6.

8 Source: “Civilian Volunteers Needed for Trenton Defense,” Trenton Sunday Times-Advertiser, July
5, 1942
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Figure 3.  Fear of Nazi Invasion in New Jersey.®

In the 75 years since its passage, the Act has been modified numerous times.
However, no large-scale analysis has happened in recent decades. Several significant
changes were made to the Act in 1989, including a title change to the Emergency
Management Act of 1989. The research has found that one NJOEM directive and a small
sampling of municipal EOPs reference the Emergency Act of 1989. However, emergency

managers neither use this name nor do many in the state know anything about it.10

The Act forms the basis for all emergency management activity in the state and
aids in assigning roles and responsibilities to the various involved agencies. A separate,
companion list of statutes called the New Jersey Domestic Security Preparedness Act was
passed in response to the domestic terrorist attacks of September 11, 2001. A majority of
the statutes in the New Jersey Domestic Security Preparedness Act were written in late
2001. Although the Act and the New Jersey Domestic Security Preparedness Act overlap,
such redundancy was not analyzed as part of this thesis, but should be addressed in future

studies.

Very often emergency management is thought of as something needed to respond
to hurricanes or earthquakes or to mitigate the effects of future disasters. Emergency
management however also fills the void created when problems do not fit into proper
problem spaces or when events occur in such a way that no plan or playbook exists to
solve the problem. In recent years, New Jersey has evoked the emergency powers of the

9 Source: “U-Boat Strategy Seeks to Force Wide Dispersion of American Defenses,” Sunday Times-
Advertiser, Trenton N.J., May 17, 1942.

10 New Jersey Civilian Defense and Disaster Control Act.
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Act for several non-traditional events. In 2004, Governor McGreevey issued Executive
Order #138, which evoked the emergency powers of the governor granted by the Act
when the Department of Education’s implementation of a new teacher certificate
computer system failed. That event jeopardized nearly 1,000 new teachers from receiving
their certificates in the time allowed by law and potentially affected hundreds of school
districts and thousands of students. The Act made it possible for Governor McGreevey to
take emergency protective measures to prevent an imminent burden to the health, safety,
and welfare of the citizens of the state of New Jersey and extend the deadline for

teachers, as well as take other actions to correct the computer system.11

In 1994, Governor Whitman issued Executive Order #12, which evoked the
emergency powers of the governor in response to a natural gas pipeline explosion. She
ordered all natural gas pipeline operators in the state to lower the pressure in their lines
by five percent until an investigation was completed and any found deficiencies
corrected.12 In addition, in 2009, Governor Corzine issued Executive Order #132, which
evoked the emergency powers of the governor to extend the filing deadline for those
seeking a seat on local school boards. The original deadline for filing documents
associated with the upcoming election fell during a significant snowstorm and many
could not file within the required window. The Act allowed the governor to make a rule

change benefitting the residents of the state and the democratic process.13

C. FORMS OF MUNICIPAL GOVERNMENT IN NEW JERSEY

New Jersey has 12 forms of municipal government. While the form of
government has no bearing on the Act or emergency management, the forms of
government are important to emergency managers at all levels when dealing with

municipal government. This section only lists the 12 forms and cites reference material

11 James E. McGreevey, “Executive Order #138,” State of New Jersey (October 12, 2004),
https://nj.gov/infobank/circular/eom138.htm.

12 Christine T. Whitman, “Executive Order #12,” State of New Jersey (March 25, 1994),
https://nj.gov/infobank/circular/eow12.htm.

13 Jon S. Corzine, “Executive Order #132,” State of New Jersey (March 3, 2009),
https://nj.gov/infobank/circular/eojsc132.htm.
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for further study if additional information is desired. Figure 4 describes each form of
government and serves to show the diverse and often challenging municipal landscape in

New Jersey.

The first five forms of government are related to the type of municipality and are
the historical forms of government following the 1875 state constitution: city, town,
borough, township, and village. These forms of government are only available to
municipalities that have incorporated by specifying one of those chartered forms of
government.14 The next six forms of government are more modern creations and can be
used no matter what type of incorporation charter the municipality operates under:
commission, municipal manager, optional municipal charter law (OMCL): mayor-
council, OMCL: council-manager, OMCL: small municipality, and OMCL: mayor-
council-administrator. Finally, several municipalities use a special charter form of

government that allows the municipality to create a unique structure and organization. 1>

14 Ernest C. Reock, Jr. and Raymond D. Bodnar, The Changing Structure of New Jersey Municipal
Government (Trenton, NJ: State of New Jersey County and Municipal Government Study Commission,
1985), 13.

15 Reock and Bodnar, 13.
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Mean
Fumber Taotal Averags Percentags
of 2010 010 of State Largest Smallest
Municipalities | Population Population Populaton Minicipality | Mumnicipality
Cify Form 15 200,185 13,9446 24 East Orange Corbin City
(64,270 (4923
Town Form o 128439 1427 15 Eeamy Belvidere
(40,5848 [2,681)
Borough Form 218 1,530,921 7.023 74 Sayreville Mantoloking
(42,704 [294)
Township Form 141 157430 11,165 7.8 Lakewood Walpack
(92,843) (16)
Village Form 184 194 Loch Arbour | Loch Arbour
(194 (194
Commizssion Form 30 364,320 1144 41 Union City Tavistock
(66,455) (5)
Mumicipal Manager
Form (1923 7 202, 008 28271 23 Clifton Teterbaro
(84.138) (67
Optional Municipal
Charter Law: 71 3,302,742 46,518 37.6 Hewark Avalon
Mavor-Council Form (277,140} (1,334
Optional Mumnicipal Franklin Twp
Charter Law: 42 264478 12964 11.0 {Som.) Beach Haven
Council-Manazer Fonm (62 30400 (1170
Orptional Municipal Island
Charter Law: 18 132678 7,371 15 Stafford Heights
Small Municipality (26,535) (1,673)
Fom
Optional Municipal North Berkeley
Charter Law: 3 79,775 26,502 iR Brunswick Heights
Mayor-Council- (40,742) (13,183)
Administrator Form
Specizl Charters 11 302,715 I7.520 34 Middletown Hardyston
(66,522 (8,213}
Toital 566 8,682 661 5,340 100.0 Hewark Teterbaro
(278.080) (17
Figure 4. Forms of New Jersey Government in Use as of July 1, 2011.16

D. HOME RULE AUTHORITY

New Jersey is a home rule state in many instances, but it is not a constant. Home

rule “[pJowers have been granted to local government units and they have been

16 source: Rutgers Center for Government Services, Forms of New Jersey Government in Use as of
July 1, 2011 (New Brunswick, NJ: Rutgers Center for Government Services, 2011), 2.
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withdrawn for the local [government].”17 The New Jersey Constitution favors the
sovereign right of municipalities to make their own decisions as long as those decisions
fall within the framework of the Constitution and other applicable state laws.18 The
legislature affirmed that right when it passed the Home Rule Act of 1917, which reads in
a pertinent part:
Municipalities given fullest powers—In construing the provisions of this
subtitle, all courts shall construe the same most favorably to
municipalities, it being the intention to give all municipalities to which
this subtitle applies the fullest and most complete powers possible over the
internal affairs of such municipalities for local self-government.1°
New Jersey is not a constitutional home rule state, as a few states are, meaning that in the
absence of the specific rejection of a delegation of authority to municipalities, courts

favor local government and “assume the authority exists.”20

Home rule authority has been a part of New Jersey’s fabric since the colonial
period of American history. From the beginning of New Jersey’s history, the state served
as a transportation corridor between Philadelphia and New York City, and that has not
changed. Today, the corridor includes Washington, DC, and is a significant component of
the threat spectrum the state faces. In 2008, Andrew Bruck wrote about the many issues
surrounding home rule authority and the fragmented municipal landscape that exists in
New Jersey. Bruck describes the different settlers of the state and how they were
concentrated by religion in different regions, but all shared a similar belief. He writes,
“As these sects dispersed across the state, they established self-sufficient agricultural
communities, and their highest priority was to be left alone.”21 Few would argue this

sentiment of wanting to be left alone has changed much about the people of New Jersey.

17 Reock and Bodnar, 6.
18 New Jersey State Constitution of 1947, 16.
19 Home Rule Act of 1917.

20 Jesse J. Richardson, “Dillon’s Rule Is from Mars, Home Rule Is from Venus: Local Government
Autonomy and the Rules of Statutory Construction,” Publius: The Journal of Federalism 41, no. 4
(October 2011): 670, https://doi.org/10.1093/publius/pjr030.

21 Bruck, “Overruled by Home Rule,” 14.
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Reock and Bodnar captured the essence of the argument when they wrote, “Local home

rule in New Jersey is truly a state of mind.”22

New Jersey has had three constitutions during its history, the most recent ratified
in 1947. The 1947 constitution created a much stronger central government and began a
very slow erosion of home rule authority that significantly strengthened the power of the
governor.23 The challenge most significant to emergency management is the number of
municipalities, 565, that exist in the state. The Act requires all municipalities, large and
small, to prepare in the same manner, have the same minimum staff, and have an
emergency operations plan.24 In many ways, home rule authority disadvantages some
municipalities because they lack the population necessary to comply with the Act. This
deficit may be further confused at the municipal level due to the home rule powers
granted to municipalities to decide for themselves what government services they wish to
offer to their residents (police, fire, public works).2> Emergency management is not one

of those optional services based on the language of the Act.

The 1947 constitution was amended in 1966 following the U.S. Supreme Court
ruling in the case of Reynolds v. Sims.26 This amendment further weakened home rule
authority. The New Jersey legislature’s upper house had been composed of one
representative from each county in the state with no regard for population. The
arrangement pitted rural, republican counties against urban, democratic counties, and
gave enormous power to the much smaller populations in rural areas. The U.S. Supreme
Court ruling of “one man, one vote,” however, forced New Jersey to change to a more

representative legislative district construction.

22 Reock and Bodnar, “The Changing Structure of New Jersey Municipal Government,” 9.
23 Bruck, “Overruled by Home Rule,” 21.
24 New Jersey Civilian Defense and Disaster Control Act, A:9-43.2.

25 Reock and Bodnar, “The Changing Structure of New Jersey Municipal Government,” 9; New
Jersey Civilian Defense and Disaster Control Act, A:9-40.1.

26 rett Avery, “New Jersey and How It Got That Way,” New Jersey Monthly, December 19, 2007,
https://njmonthly.com/articles/towns-schools/new_jersey and_how _it_got that way november/; Reynolds
v. Sims, 377 U.S. 533 (June 15, 1964).
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The 1947 constitution also gave the state more power over local governments in
three very important areas. First, the state controls the power to create new local
governments. Second, the state controls the power over local government processes (the
conduct of elections, administration of local finance, and method of enacting local
ordinances). And finally, the state controls the power “by mandating uniform procedures

for local taxation and borrowing.”27

Article VII, Section 1V, Paragraph 1 of the constitution states that the legislature
will provide support for the free public education of children in New Jersey.28
Interestingly, this paragraph further erodes home rule authority in New Jersey. Based on
this paragraph, the State Supreme Court issued a series of Abbott District rulings, starting
in 1985 with Abbott v. Burke | and ending in 2008 with Abbott v. Burke XIX, which
requires fair funding to school districts throughout the state. In other words, funding from

wealthier school districts has to be used to offset costs in less wealthy school districts.29

Article 1V, Section VI, Paragraph 2 of the Constitution gives the state legislature
the power to pass laws affecting zoning ordinances in municipalities and justifies it by
saying it is within the state’s police powers.30 This article in the constitution resulted in
another significant series of rulings by the State Supreme Court, known as the Mt. Laurel
cases, which require municipalities to make fair housing decisions regarding their land-
use rules for low and moderate income housing.31 These two examples show that the
New Jersey courts are capable of ruling in favor of the state’s rights across a wide subject

area.32 The fragmentation of political subdivisions in New Jersey has also weakened

27 Reock and Bodnar, “The Changing Structure of New Jersey Municipal Government,” 8.
28 New Jersey State Constitution of 1947, 43.

29 Avery, “New Jersey and How It Got That Way”; Department of Education, “History of Funding
Equity,” State of New Jersey, March 2011, https://www.state.nj.us/education/archive/abbotts/chrono/.

30 New Jersey State Constitution of 1947, 12.

31 LexisNexis, “South Burlington County NAACP v. Mt. Laurel,” Law School Case Brief, 1975,
http://www.lexisnexis.com/community/casebrief/p/casebrief-s-burlington-county-naacp-v-mt-laurel.

32 Richard Keevey, “New Jersey’s Laws and Fiscal Safeguards Make Municipal Bankruptcy
Unlikely,” NJ Spotlight, October 28, 2013, http://mww.njspotlight.com/stories/13/10/19/new-jersey-s-laws-
and-fiscal-safeguards-make-municipal-bankruptcy-unlikely/.
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home rule authority; many of the municipalities that “proudly cling to their political
independence are, in fact, wholly dependent on regional or state-financed programs to
remain afloat.”33 Municipalities must follow the law and cannot use home rule authority

as an excuse not to comply with state law requirements.

E. LEGISLATION AND DIRECTIVES: WHY BOTH?

The Act is the state law that creates, or should create, the framework for
emergency managers at all levels of New Jersey government and in all agencies with
emergency management responsibilities. On October 30, 2019, Captain Mario Sinatra
(Executive Officer of the Emergency Management Section, NJSP) told me that, “The Act
is like the constitution,” the framework of emergency management in New Jersey, and
the “directives are the rules interpreting the constitution,” similar in concept to standard
operating procedures, but at a higher level.34 The directives need only action by the state
director to be changed.35 Therefore, the NJOEM has the flexibility and agility needed to

stay current with emerging practices and conditions.

Unfortunately, the directives do not complement the Act as well as they should.
The directives issued by the state director often duplicate or supplant what is in the
statutes instead of supplementing them. Some directives listed as current and active were
not readily available for analysis for this thesis, nor are they available to the emergency
management community. Consequently, the content of those directives is unknown, and
therefore, unhelpful to the emergency management community in New Jersey. The
analysis and recommendations of this thesis will likely have more effect on changing the
directives than on changing the statutes of the Act due to the fact that the state director
can revise or issue new directives and the New Jersey Legislature will be required to
modify the law.

33 Bruck, “Overruled by Home Rule,” 13.
34 Mario Sinatra, personal communication, October 24, 2019.

35 New Jersey Civilian Defense and Disaster Control Act, A:9-37.
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I11. THE ANALYSIS MATRIX

This chapter is broken down into two sections, building the analysis matrix and
application of the analysis matrix. Building the analysis matrix argues for the criteria
being used to evaluate the Act and justifies the inclusion of the criteria. Further, it
explains how those criteria are used to analyze the Act. The goal of the analysis matrix is
to organize and understand the statutes and then to apply the criteria to determine whether
the statutes should remain in the Act with no changes, remain in the Act with

modifications, or be repealed from the Act.

Application of the analysis matrix was an iterative process. The criteria were
applied to the Act and the first set of results were found and documented on the analysis
matrix. Emergency managers from New Jersey representing all levels of government—
state, county, and municipal—as well as representatives from state agencies with
emergency management responsibilities, received copies of the analysis matrix and

answered five questions:

Thinking of the emergency response processes and capabilities in the organization

you work for:

o What statutes within the New Jersey Civil Defense and Disaster Control
Act enable the organization’s emergency response processes and
capabilities?

o What statutes within the New Jersey Civil Defense and Disaster Control

Act limit the organization’s emergency response processes and

capabilities?
. What are sources of guidance and information for emergency managers?
o Describe the impacts of the proposed changes to the New Jersey Civil

Defense and Disaster Control Act (found in the analysis matrix) to the
organization’s emergency response processes and capabilities?
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o What additional modifications to the New Jersey Civil Defense and
Disaster Control Act would enable the organization’s emergency response
processes and capabilities?

Their responses appear in the final version of the analysis matrix. The emergency
managers who contributed their time and experience to the development of the analysis
matrix include one state level emergency manager with 25 years of experience in the
NJSP, 17 of which were assigned to the NJOEM, five county EMCs each with more than
20 years of experience and representing the three regions of the state (north, central, and
south), as well as a diverse cross-section of county features (rural farming communities,
suburban communities, oceanfront communities, and urban communities), and one

municipal EMC with more than 20 years of experience.

Three other state government representatives, who offered much more limited
information to specific sections of the Act, also contributed to the analysis matrix. The
State Hazard Mitigation Officer from the NJOEM provided input on questions related to
recovery statutes, specifically related to emergency protective measures taken as a result
of flooding. The emergency management liaisons from the New Jersey Department of
Environmental Protection (NJDEP) and New Jersey Department of Labor provided input
related to a special beach erosion fund found in one statute and several workmen’s
compensation statutes, respectively. The combined experience for this sampling of
emergency management professionals totals nearly 200 years.

A. BUILDING THE ANALYSIS MATRIX

The analysis matrix is the key analytical tool and basis for all findings and
recommendations presented in this thesis with three organizing criteria, four analytical
criteria, and three action-indicated columns in the analysis matrix. The organizing criteria
are made up of a naming column, which includes the statute number and the short title as
found in the Act, a column for the year the statute was written or the year of the most
recent revision, and a column indicating the level of government most affected by the
statute: state, county, or municipal. The state indicator can mean that the statute affects
all levels of government or that it specifically affects only state government.
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The four analytical criteria are:

. Alignment with federal guidance

o Alignment with reports issued to the NJOEM
o Significant to emergency management

. Duplicated in statute and directive

These columns have the most influence over the decision to retain, modify, or repeal a
statute.

The first of the action-indicated columns tells whether a change in language is
needed based on the analytical criteria. The suggested changes or comments column
contains the most information. The language changes suggested are to align the language
in the existing statute with modern language, as indicated in the federal guidance and
significant to emergency management columns. Also found in this column is an
indication about duplicate statutes, conflicting statutes, or statutes found with more detail
or common use in other titles in New Jersey law. Further, justifications for
recommendations for change or repeal also appear in this column. The final column of
the analysis matrix indicates whether the statute should remain in the Act with no change,
remain in the Act with modifications, or be repealed from the Act. The same matrix
criteria were applied to the directives issued by the state director. The full, final contents
of the analysis of the statutes appear in Appendix A, and the full, final contents of the

analysis of the directives appear in Appendix B.

1. Federal Guidance

In selecting federal guidance documents for analysis in this thesis, a series of
questions about the documents were used to determine the validity of each document.
The subsections that follow very briefly describe the federal guidance documents and
answer the following questions. Why was this guidance document selected? Why is this
guidance document important to New Jersey law? What, specifically, from the guidance

document is being used to analyze the individual statutes in the Act?
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a. The National Preparedness Goal

The Goal, shown in Figure 5, focuses on building core capabilities across five
mission areas (prevention, protection, mitigation, response, and recovery) to achieve the
Goal.36 The Goal requires including the whole community in each mission area. It also
asks the community to determine the threats and hazards that pose the greatest risk and to

build the capabilities and systems needed to combat those risks.37

A zecure and resilient Nation with the capabilifies required across the
whole community to prevent, protect against, mitigate, respond to, and
recover from the threats and hazards that pose the greatest risk.

Figure 5. The National Preparedness Goal.38

An important distinction of the Goal is the shift of emphasis away from the
traditional emergency management phases (preparedness, mitigation, response, and
recovery) to a capabilities-based system. Capabilities fall into categories called mission
areas. Phases of emergency management remain important; however, phases are
discussed much more infrequently in federal guidance documents. The Act neither makes
mention of the Goal nor mission areas.3° However, Executive Order #101, Byrne (1980)
states that the justification for making changes in 1980 was to cooperate with emergency
policies of the federal government. Therefore, it seemed continued cooperation with the

federal government would be implied.40

The Goal identifies 32 core capabilities as essential for achieving the goal. The
core capabilities are not written for or assigned to any specific agency but represent what

36 Federal Emergency Management Agency, The National Preparedness Goal, 1.
37 Federal Emergency Management Agency, 1.
38 source: Emergency Management Agency, 1.
39 Federal Emergency Management Agency, 1.
40 Byrne, “Executive Order No. 101.”
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is required from the whole community, and therefore, must be individually assigned or

completed by the correct level of government, private sector, or volunteer organization. 41

b. The National Preparedness System

The National Preparedness System details the methods, tools, and programs used
to achieve the Goal. The methods, tools, and programs are designed to address
assessment of risk faced by a community, evaluate current capabilities, and analyze gaps
in those capabilities. The National Preparedness System details the steps necessary for
planning to close the identified gaps in capabilities, and ultimately, deliver valid
capabilities during incidents to “build, sustain, and deliver those core capabilities in order
to achieve the goal of a secure and resilient Nation.”42 The National Preparedness
System integrates with other FEMA programs like NIMS and the Homeland Security
Exercise and Evaluation Program (HSEEP) and requires in-depth coordination with

training programs.43

The National Preparedness System stresses the inclusion of the whole community
in each step of the process. The process includes risk assessment, planning, training,
exercising, and the evaluation and improvement of plans, all of which help communities
build capabilities. Further, the National Preparedness System encourages collaboration
between various stakeholders to achieve the goal. These concepts are essential to
emergency management in general and will be detailed in the significance to emergency
management section later in this thesis. The Act, and perhaps more specifically, the
NJOEM directives, should contain elements of these concepts, not only for federal

guidance alignment, but also because of their significance to emergency management.

41 Federal Emergency Management Agency, The National Preparedness Goal, 1.

42 Federal Emergency Management Agency, The National Preparedness System (Washington, DC:
Department of Homeland Security, 2011), 1, https://www.fema.gov/media-library-data/20130726-1828-
25045-9792/national_preparedness_system_2011.pdf.

43 Federal Emergency Management Agency, 1.
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C. The National Incident Management System

NIMS is designed to help the nation work and communicate better before, during,
and after emergencies and disasters have occurred. The goal of NIMS is to improve
response to incidents by providing a common or interoperable language for responders to
use to communicate by streamlining resource-sharing capabilities, and by encouraging
the use of a formal, objectives-based management system.44 The most applicable
concepts from the latest revision of NIMS are flexibility, standardization, and unity of
effort as they apply to the basic tenets of emergency management: save lives, stabilize the
incident, and protect property and the environment.4> The Act’s structure gives enormous
power to the governor, the county emergency management coordinator, and the
municipal emergency management coordinator. However, flexibility within the Act’s
structure must also allow for all hazards and all threats. The Act was written during a

period when perceived threats were few, but the spectrum has since grown significantly.

To remove complexity from the Act, to increase understanding, and to define
roles and responsibilities better, standardization of language, structure, and mission are
important to the analysis of the Act. Given the number of years the Act has been in
existence, language and definitions have changed meaning. NIMS uses precise
definitions for “deputy” and “assistant,” for example, so the Act needs to be compatible
with those definitions.

The NIMS concept of unity of effort is important to the analysis of the Act
because the Act should consist of legislation that establishes the common effort or
common objective described in NIMS.46 The Act should guide all agencies, all levels of
government, the private sector, and volunteer organizations when working together to
achieve the priorities of NIMS: saving lives, stabilizing the incident, and protecting

property and the environment.47

44 Federal Emergency Management Agency, National Incident Management System, 1.
45 Federal Emergency Management Agency, 3.
46 Federal Emergency Management Agency, 3.

47 Federal Emergency Management Agency, 3.
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The second pillar of NIMS is command and coordination.48 This pillar is
important to the analysis of the Act because of the nature of emergency management in
New Jersey. Local resources handle the vast majority of incidents in the state. Local
resources also receive assistance from mutual aid from other municipalities, or from
county resources through previously established agreements. However, when events or
circumstances exceed the capabilities of the local resources, emergency management
begins to get involved in the response. The NIMS command and coordination component
details “the systems, principles, and structures that provide a standard, national
framework for incident management.”4® These same systems, principles, and structures

aid in providing the framework for incident management in New Jersey as well.

The third pillar of NIMS is communications and information management. The
Act has been analyzed to determine whether it addresses the importance of information
sharing and establishes the needed pathways of communication for making information

sharing possible.>0

According to Andrew Jones and Andrew Kovacich, “NIMS provided the doctrine
to enable command and control, align structures, define terminology, and specify
operational protocols.”>! The details of NIMS guidance have changed several times since
1994 and will likely change again in coming years. In an effort to increase the longevity
of changes to the Act, as much detailed NIMS guidance as possible should be contained
in the NJOEM directives with only broad-based components captured in legislation to

facilitate changes more quickly as the guidance changes.

48 Federal Emergency Management Agency, 19.
49 Federal Emergency Management Agency, 19.
50 Federal Emergency Management Agency, 50.

51 Jones and Kovacich, Emergency Management, 178.
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d. The Robert T. Stafford Disaster Relief and Emergency Assistance Act of
1988

In Title | of the Stafford Act, Congress recognized the potential impact on people
and communities, normal governmental function, and damage to or loss of property or
income in the event of a disaster, no matter what the cause. Thus, in passing the Stafford
Act, Congress standardized the way the federal government assists state and local
governments before, during, and after a disaster has occurred. The Stafford Act, however,
places responsibility to “alleviate the suffering and damage” from disasters squarely on
state and local governments.®2 Thus, the states, including units of local government, must

work in partnership with the federal government.

The Stafford Act encourages and funds disaster preparedness programs, requires
coordination between all levels of government, and encourages individuals and
governments to be fully insured and to mitigate against threats. The most recognized
application of the Stafford Act is the disaster relief and recovery programs for individuals
and governments, or individual assistance and public assistance.®3 The Stafford Act
builds the mechanism for state and local governments and individuals to receive public
assistance, as outlined in Section 406 of the Stafford Act, or individual assistance, as
outlined in Section 408 of the Stafford Act. It also enables funding through the Hazard
Mitigation Grant Program (HMGP) as outlined in Section 404 of the Stafford Act, and
Predisaster Mitigation Program (PDM) as outlined in Section 203 of the Stafford Act.>4

In 1994, Congress repealed the Federal Civil Defense Act of 1950 and moved the
last remaining civil defense legislation to Title VI of the Stafford Act. Likewise, it lifted
the restrictions for preparing solely for nuclear attacks, and FEMA began to prepare for

all types of disasters, including the threat of terrorism.> The repeal of the Federal Civil

52 Robert T. Stafford Disaster Relief and Emergency Assistance Act, 1.
53 Robert T. Stafford Disaster Relief and Emergency Assistance Act, 1.
54 Robert T. Stafford Disaster Relief and Emergency Assistance Act, 1.

55 Sylves, Disaster Policy and Politics, 78.
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Defense Act of 1950 ended the use of the term civil defense in federal guidance

documentation in favor of emergency management.

The Stafford Act details the process and procedure for a state or tribal government
to request an emergency declaration or major disaster declaration from the President.
Further, it specifies the recovery mechanisms that the President can put in place as a
result of the declaration, as well as allowing for hazard mitigation funding to reduce the
effects of future disasters. Failure to comply with the requirements of the Stafford Act
could seriously jeopardize aid for a state or tribe in the event of a disaster. The statutes
within the Act must allow New Jersey to gather the necessary information and take the
appropriate actions before, during, and after a disaster, to be eligible for assistance from
the federal government, and to receive a presidential emergency or major disaster

declaration.

Title VI of the Stafford Act requires governments at the federal, state, and local
levels to build and maintain a system of comprehensive emergency preparedness for all
hazards.®¢ The Stafford Act defines emergency preparedness as all actions taken to
prepare for an incident, mitigate the effects of future incidents, “deal with the immediate
emergency conditions” created by an incident by taking emergency protective measures,
and then begin restoring vital critical infrastructure and services to stabilize an incident.
This definition encompasses all the traditional phases of emergency management. The
Stafford Act provides detailed descriptions of actions within each of the phases. Of
particular interest to the analysis matrix is the requirement for emergency operations
plans for each level of government. However, in addition to plans, the Stafford Act also
requires personnel to be adequately trained and equipped to carry out the plans, and

requires the plans be exercised and updated based on the outcome of the exercises.>’

Under the Stafford Act, state and local governments must develop and submit, for
approval by the President, hazard mitigation plans that identify risks, hazards, and

vulnerabilities. Mitigation plans must also include descriptions of prioritized projects that

56 Robert T. Stafford Disaster Relief and Emergency Assistance Act, 59.

57 Robert T. Stafford Disaster Relief and Emergency Assistance Act, 59.
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could be completed if monies were allocated for funding the projects. The hazard
mitigation plans require a coordinated effort on the parts of all levels of government to

work together to submit plans worthy of approval by the President.>8

The Stafford Act is a pivotal piece of legislation for emergency management.
Programs ranging from the presidential disaster declaration process to pre- and post-
disaster and mitigation grant programs are incredibly important to state and local
governments before, during, and after disasters. Modification to the Act or the NJOEM
directives must fall within the guidelines of the Stafford Act to avoid a loss of future
funding.

e. Emergency Planning and Community Right-to-Know Act of 1986

The EPCRA is federal legislation significant to all states and local governments,
as well as the industry that uses, stores, or transports hazardous materials. The EPCRA
came about in response to the horrific hazardous materials incident in Bhopal, India, in
1984, which caused the deaths of more than 2,000 people and injuries to many more.9
The EPCRA requires states to form a SERC and allows the governor to designate an
existing state emergency response agency as the SERC. The SERC is responsible for
dividing the state into planning districts, appointing LEPCs, and establishing procedures

regarding information access to the public. €0

Elected officials, first responders, public health officials, the media, the public,
and facility operators comprise the LEPCs. Their primary purpose is to create emergency
response plans appropriate to the community and the risks—based on the types and
quantities of chemicals in the facilities—faced by the community. The EPCRA requires
the emergency response plan to be reviewed by the LEPCs annually or more often if
changes occur at facilities. Emergency response plans require the identification of the
facilities and the materials in use, the coordination of response procedures for facility

58 Robert T. Stafford Disaster Relief and Emergency Assistance Act, 22.

59 “What Is EPCRA?: Overviews,” Office of Land and Emergency Management, July 24, 2013,
https://www.epa.gov/epcra/what-epcra.

60 Emergency Planning and Community Right-to-Know Act of 1986, 7237.
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personnel with community first responders, the designation of facility and community
points of contact, methods for notifying the public of an incident or chemical release, and
its impact on the community, evacuation plans, training of personnel on the details of the

plan, and the execution of the plan.61

In New Jersey, the state director is a member of the SERC, the NJOEM s
responsible for preparing a response to a facility, and the NJDEP is responsible for
identifying and monitoring facilities governed by the provisions of the EPCRA. The
SERC designated the planning districts in New Jersey along existing geopolitical borders
and assigned the role of chairperson for the LEPC to the municipal EMC in each
municipality. While many of the components of the emergency response plans (ERPS)
and the EOPs are similar, the two plans are not the same and serve much different
purposes.

ERPs are plans specific to hazardous materials facilities and detail such things as
the types of hazardous materials used, stored in, or transported to and from those
facilities. ERPs assign responsibilities to facility owners or operators and to community
first responders. Further, ERPs require threat assessment and capabilities assessment for
the community, evacuation routes, and training and exercise programs. EOPs, on the
other hand, are written from an all-hazards perspective; in other words, they contain
much more generalized information not solely focused on hazardous materials. The
facilities with ERPs should be identified within the EOP; however, less detailed
evacuation procedures are required for EOPs. The NJOEM recommends, and the New
Jersey Office of the Attorney General (OAG) affirms, that ERPs and emergency
operations plans are to be kept separate. The EPCRA requires ERPs to be available for
public review in a controlled setting. Executive Order #21, McGreevey (2002), however,
protects the contents of an emergency operations plan from public review and open

public records act requests.62

61 Emergency Planning and Community Right-to-Know Act of 1986, 7238.

62 james E. McGreevey, “Executive Order #21,” State of New Jersey (July 8, 2002),
https://nj.gov/infobank/circular/eom21.shtml.
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The Act contains a statute titled, local emergency management council (App.
A:9-41), which is very similar to the requirements for an LEPC as defined in the
EPCRA. The NJOEM directives 102, 103, and 104 each have components of App. A:9-
41 and the EPCRA,; however, consistency and clarity is overly lacking. Any changes to
reduce the complexities of planning should increase compliance with planning
requirements. The EPCRA must be a consideration in the modification of the Act due to
the strict requirements on communities for planning and preparing for hazardous

materials incidents.

2. Recommendations from Reports Issued to the New Jersey Office of
Emergency Management

Two reports have emphasized the weakness in the NJOEM’s guidance and
procedures for municipal EMCs. The reports demand that the NJOEM take action to
correct the issues found in municipal EOPs and certification of the plans to make them

relevant for inclusion in the analysis matrix.

a. NTSB Report on Paulsboro Train Derailment

On November 20, 2012, less than one month after Hurricane Sandy made landfall
in New Jersey, a hazardous materials incident occurred in a small southern New Jersey
town. Seven railcars from a train derailed as the train crossed a moveable span bridge.
Four of the seven derailed cars plunged into the creek below, and one car, partially
submerged in the water, breached, and released approximately 20,000 gallons of vinyl
chloride.63 The local municipality responded poorly and needlessly exposed numero