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ABSTRACT

Modern slavery, commonly referred to as human trafficking, is one of the highest
sources of transnational organized criminal revenue generated from private economy
slavery and state-imposed forced labor, with the bulk of known profits coming from sex
exploitation. Second only to drug trafficking, modern slavery is the source of major
global commerce. It also can serve as an open recruitment pool for combatants, brides,
and sex slaves by extremist groups. Modern slavery, including child forced labor, is
interwoven into the daily lives and routines of Americans. While most U.S. law
enforcement and homeland security activity focuses on the traditional sex industry, there
are far more victims of forced labor and forced marriage across the globe. The questions
researched are: (1) What is the current U.S. counter-slavery framework? (2) Can an
economic approach garner effective results? (3) Can models employed by other countries
effectively address modern slavery? This thesis explores some of the laws, regulations,
policies, and available data to demonstrate that human trafficking is a serious national
and homeland security problem. Looking primarily at the commercial, supply chain side
of human trafficking, this paper demonstrates that there is more in the realm of modern
slavery than the degradation of its victims. Some recommendations are offered to
enhance the awareness and enforcement needed to eradicate this heinous crime.



THIS PAGE INTENTIONALLY LEFT BLANK

Vi



TABLE OF CONTENTS

INTRODUGCTION. ...ttt bt 1
A. RESEARCH QUESTIONS .......coiiiiiiie et 3
B. LITERATURE REVIEW .....occiiiiiiieeee st 3
1. The LandSCae .....ccoeeuieriieiiiie et 4
2. The U.S. TOOIKIT ..o 9
C. RESEARCH DESIGN ..ot 13
BACKGROUND ON SLAVERY ....coiitiiiiiieiesiesie s 15
A TRADITIONAL SLAVERY UP TO MODERN TIMES—
ANTIQUITY it 15
B. MODERN SLAVERY—UBIQUITY ...cociiiiiiiiiineee e 18
C. MODERN SLAVERY ACROSS THE GLOBE .......ccocoevvviiiiiinen, 22
D. MODERN SLAVERY IN THE COCOA INDUSTRY .......cccocvvvrrannn. 24
E. MODERN SLAVERY’S EFFECT ON THE UNITED STATES ....... 27
F. CONCLUSION ..ot 30
1. The U.S. Anti-slavery Framework ............ccccccovivevieiinninenn s 31
G. FEDERAL LAWS ... .ot 33
1. Trafficking Victims Protection Act of 2002 and
ReauthOriZations ..........cooviiiiiie e 33
2. Tariff ACt OF 1930 ..o s 37
3. DOdd-Frank ..o 39
4, Other Related LaWS ........cccooiiiieiiiie e 43
H. TREATIES, CONVENTIONS, AND PROTOCOLS.........cccevvivannnne 46
l. STRATEGIES TO COMBAT MODERN SLAVERY ......cccccovvivniann. 48
1. Department of State........cccccveviee i 48
2. Department of Health and Human Services..........cccccccoeveenee. 50
3. Department of Labor..........ccocoveeieiiic e 51
4, Department of Homeland Security..........cccooooeiiiiieieienene 54
5. Department of JUSTICE.........coviiiiiierice e 55
J. CONCLUSION ..ottt eneas 56
BEYOND THE U.S. FEDERAL FRAMEWORK ........ccccoiiiiiieiese e 59
A. MULTILATERAL AGREEMENTS ......coiiiiiiiieee e 59
1. Children’s RIGNtS .......cooiiiiiieiicee e 62
2. 2030 Agenda for Sustainable Development............cccoceveieenens 64
3. Palermo ProtoCol..........ccooviiiiiceeee e 65
B. NATIONAL LAWS ...t 65



1. United Kingdom: Modern Slavery Act of 2015............ccccoen.e.e. 66

2. Australia: Modern Slavery Act of 2018 ...........cccoccevievveccceene. 69

C. STATE LAWS ...ttt sttt aneas 71

1. California: Transparency in Supply Chains Act ..............c....... 71

2. New South Wales: Modern Slavery Act 2018 No 30................. 75

D. CONCLUSION ..ottt 75

IV, CONCLUSION ..ottt ettt st e resnenne e 77
A SUMMARY ..ottt st ste st e aneas 78

B. RECOMMENDATIONS. ..ot 80

C. FURTHER RESEARCH.........cciiiiiiesee e 83

LIST OF REFERENCES.........oo ittt st st 87
INITIAL DISTRIBUTION LIST ..ottt 101

viii



Figure 1.
Figure 2.
Figure 3.
Figure 4.
Figure 5.
Figure 6.

Figure 7.

LIST OF FIGURES

Common Goods Produced by Child or Forced Labor, 2018. .................... 28
Child and Forced Labor by the NUMDbErs.........ccoovriiiieniiiiie e 30
Average American’s Daily Use of Conflict Materials............c.ccccceevvennnnn 40
Conflict Materials in SmMartphones ... 41
Potential DRC Cobalt Supply Chain..........cccooveiiiiiiiiee e 43
Overview of Child Labor in Cocoa in Cote d’lvoire and Ghana.............. 52
California Transparency in Supply Chains Act of 2010...........cccccevvvenee. 72



THIS PAGE INTENTIONALLY LEFT BLANK



Table 1.

Table of Laws

LIST OF TABLES

Xi



THIS PAGE INTENTIONALLY LEFT BLANK

Xii



3TG
CAATSA
CBP
CPC
CRC
CSPA
CTSCA
DHS
DOJ
DOL
DRC
FAR
FDA
FLETC
HSI

IC

ICE

ICI
ILAB
ILO
IPEC
NGO
PBS
PITF

SDG

SEC
TFTEA
TIP

TIP Office
TVPA
TVPRA
UDHR

LIST OF ACRONYMS AND ABBREVIATIONS

Tungsten, Tantalum, Tin and Gold Mined in DRC
Countering America’s Adversaries through Sanctions Act
U.S. Customs and Border Patrol

Child Protection Compact

Convention on the Rights of the Child

Child Soldiers Prevention Act of 2008

California Transparency in Supply Chains Act
Department of Homeland Security

United States Department of Justice

Department of Labor

Democratic Republic of the Congo

Federal Acquisition Regulation

Food and Drug Administration

Federal Law Enforcement Training Centers

Homeland Security Investigation

U.S. Intelligence Community

Immigration and Customs Enforcement

International Cocoa Initiative

DOL Bureau of International Labor Affairs

International Labour Organization

International Programme on the Elimination of Child Labor
Non-governmental Organization
Public Broadcasting Service
President’s Interagency Task Force to Monitor and Combat
Trafficking in Persons

Sustainable Development Goals

Securities and Exchange Commission

Trade Facilitation and Trade Enforcement Act of 2015
Trafficking in Persons Report

Office to Monitor and Combat Trafficking in Persons
Trafficking Victims Protection Act

Trafficking Victims Protection Reauthorization Act
Universal Declaration of Human Rights

Xiii



UK

UN
UNICEF
UNODC
USCIS
WRO

United Kingdom

United Nations

United Nations Children’s Fund

UN Office on Drugs and Crime

U.S. Citizenship and Immigration Services
Withhold Release Orders

Xiv



EXECUTIVE SUMMARY

Modern slavery, generically referred to as human trafficking, is one of the highest
sources of transnational organized criminal revenue with profits exceeding $150 billion
annually and affecting more than 45 million people globally.l It includes both private
economy slavery and state-imposed forced labor, with the bulk of known profits coming
from sex exploitation. Trafficking in persons is a significant industry. Those undetected
profits can be easily transitioned into funds for other criminal or even terrorist activity.
Modern slavery encompasses commercial sexual exploitation and forced marriages; the
mining construction, agricultural and manufacturing industries; and domestic workers
“employed” under conditions of forced labor by private citizens.?2 Beyond its status as a
transnational crime, “second only to drug trafficking as the most profitable form of
transnational crime,” modern slavery is the source of major global commerce.3 It also can
serve as an open recruitment pool for combatants, brides, and sex slaves by extremist
groups. While most of the U.S. law enforcement and homeland security activity focuses on
the traditional sex industry, there are far more victims of forced labor and forced marriage
worldwide. The question researched in this thesis is threefold: what is the current U.S.
counter-slavery framework; whether an economic could garner effective results; and

whether the models employed by other countries can effectively address modern slavery.

Modern slavery in its many forms is most prevalent in countries in or recently
emerging from conflict. Conflicts cause human displacement, with most refugees unable
to return home. It increases the risk of disease outbreaks and moreover reduces economic
productivity, driving criminals to exploit persons fleeing conflict. These problems find

their way into the United States through the sex, domestic, and agricultural industries, as

1 Human Rights First, “Trafficking by the Numbers” (New York: Human Rights First, September
2017), http://www.humanrightsfirst.org/sites/default/files/TraffickingbytheNumbers.pdf.

2 Human Rights First.

3us. Attorney’s Office, Middle District of Alabama, “Human Trafficking Task Force,” Department
of Justice, May 10, 2017, https://www.justice.gov/usao-mdal/human-trafficking-task-force.
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well as through goods imported into the U.S. from countries deemed at risk of modern

slavery.

This thesis explores and reviews some of the laws, regulations, policies, and
available data to demonstrate that human trafficking is a serious national and homeland
security problem. Looking primarily at the commercial, supply chain side of human
trafficking, this paper demonstrates that there is more in the realm of modern slavery than
the inhumanity and degradation of its victims. It is a source of major global commerce, in
which we all partake. Some recommendations are offered to increase public awareness of
the consequences of forced labor in mainstream America and to eradicate this heinous

crime.

Modern slavery, including child forced labor, continues to affect the United States
today. Its effects are interwoven into our daily lives and routines whether we know or not,
and even more importantly, whether we choose to ignore that fact that we are a part of the
problem. All in all, while de jure slavery may have been abolished, de facto slavery still
remains prevalent in myriad forms across the globe. Indeed, as long as there is supply and
demand for it, modern slavery will linger, the only difference being the transition from
antiquity to ubiquity.

Admittedly, we as a nation are doing a fairly good job of dealing with one or more
aspects of modern slavery. The laws are tough and the prosecutions and convictions are
growing. Through public awareness, victims are coming forward and bystanders are
willing to report. The U.S. anti-slavery framework is replete with tools to mount a frontal
attack on modern slavery. The facts are widely known among lawmakers and policymakers
They are no longer dancing around the subject, but rather calling it out by its proper name:
slavery. The laws may appear tough but enforcement and penalties could be stronger, as

adherence to the honor system of reporting or complying is not equal.

Examining the legal landscape of authorities to combat modern slavery, there is an
obvious gap in the U.S. framework. Notwithstanding the acknowledgement by public
officials and lawmakers that there is a significant problem, there does not appear to be the

will to enforce existing modern slavery laws or promulgate new and better ones. At best,
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promoting corporate responsibility among businesses that are known to engage in trades at
risk for forced labor, by adults and children, is all that is currently expected. Required
disclosures are needed. When modern slavery is suspected in a company’s supply chain,
meaningful efforts to bring criminal charges are virtually non-existent, partly because there
is no baseline that a company is held to. The statutory and regulatory schemes are rendered
ineffective if all covered businesses are not equally held accountable or if compliance is
not properly enforced. To merely encourage entities doing business in the United States to

disclose slave labor in their supply chains is inadequate.

Various international agreements and conventions set the stage for how we should
approach the problem of modern slavery. To date, few nations have taken a proactive
approach. Interestingly, subnational governments are willing to take more significant steps
toward ending this heinous crime, while national governments are satisfied with honor
systems. It seems hypocritical that we tout the ills of modern slavery, allocate budgets to
determine where it exists, acknowledge that it occurs and by whom, and then sit by and

watch.

We have known for decades that modern slavery exists in various industries like
cocoa production. Nationally, we have created a toolkit that includes laws, policies, and
the ability to enforce them. What we have not done is provide the muscle needed to stop
this crime. The laws aptly acknowledge the crime but they are void of enforceability
mechanisms. The message to big business is that they are on the radar, then they can
continue past practices of ignoring inhumane slavery and slave-like conditions in their
supply chains, particularly as it relates to children, at their own peril. Disclosure laws such
as those passed in other nations and the state of California, can send a signal that the United

States is serious about modern slavery’s eradication.

Collectively viewing all of the laws, rules, and accords on modern slavery, slavery
can be loosely defined as forcing a person to work, through threat or fraud for subsistence
at best. It is absolute exploitation. Slavery is no longer about people owning people. The
Thirteenth Amendment took care of that—or so we would like to believe. Modern slavery
is not that different. It does not require the physical transportation of the forced workforce,

and frequently the workforce is built out of the need to survive, particularly in conflict
XVii



areas. As globalization spreads, there is a higher likelihood that goods will continue to be
manufactured at a lesser cost due to cheaper labor and materials. And so, unless and until
we hold businesses accountable, slavery in the global supply chain will remain hidden or
overlooked.

The most glaring finding in the course of my research is that more is required of
lawmakers, policymakers, and everyday citizens to continue engagement in eliminating
this atrocity. Looking at inequalities across the spectrum, it is clear that playing fields are
not level. There are many contributors to this uneven playing field of inequities including
poverty through unemployment or inadequate compensation, social injustices and human
rights violations, and conflict. The sources include religious, political, cultural issues, and
greed manifested in corruption and bad governance. These factors drive bad business
behaviors where industry demands cheap labor to meet supply requirements and,
consequently, unskilled labor. Children often become that workforce. The question is

whether the will to change things exists, or whether lip service will suffice.

It is well known that victims of forced labor are brought to the United States
because there is a market for their services. Inadequate legislation coupled with inefficient
enforcement of the laws provides an environment that permits the problem to persist.
Victims of forced labor outside the United States are critical cogs in the wheel of overseas
production. That cheap or unpaid labor permits multinationals to reap the most substantial
profits possible. These slaves, especially children, are not benefiting from the increased

revenues and, consequently, another generation of illiterate exploited persons is underway.

Due diligence, mandatory disclosures, greater enforcement, and meaningful
sanctions are necessary. A state cannot singularly impact this issue. It must become a
national priority. If multinationals are not mandated to take actions but rather only
encouraged to be responsible, profits will likely carry the greater weight in corporate
decision-making. The absence of meaningful enforcement can invite corporate

irresponsibility.

It is time for the ostrich to raise its head from the sand. Each day new evidence

points to the severity of this problem. The issue is not that the United States has not done
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anything for lack of trying, but more so, whether or not the government has the political
will to move forward knowing that we are participating in the exacerbation of this ongoing
horrendous crime. Unless and until the federal government takes a deliberate step, we will
remain status quo. | have recommended that the United States simply build on its existing
framework. The tools (i.e., the laws) are available but meaningful enforcement is absent.
Bifurcating the approach to modern slavery would appear to be effective. There is no
reason to undo the efforts to tackle sex, agricultural, and domestic servitude, the prevalent
slavery form within the United States. Enforcement of the economic aspect (i.e., slavery
within the American supply chain), however, should shift from a humanitarian-driven
approach to a homeland security approach complete with appropriate laws, sanctions, and

enforcement capabilities, as would be the case with other international financial crimes.
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. INTRODUCTION

Motivational writer Wayne Dyer says, “If you change the way you look at things,
the things you look at change.”! This simple axiom provides powerful insight into tackling
a gross transnational crime that has implications for many often-unwittingly trafficked
persons. The global problem of trafficking in persons is complex and imprecise because
victims can easily go undetected, and many factors in the legal and immigration systems
and economy contribute to or support the problem.2 The terms modern slavery, forced
labor, and human trafficking are typically interchangeable, as is the case in this thesis.
Modern slaves come in many forms: forced or uncompensated laborers (manufacturing,
agricultural, and domestic), combatants and recruits from radicalization, those in the sex
industry, child and forced marriages, human organ trafficking, and certain professionals
and skilled workers legally sponsored by their employers such as in the H-1B and H-2B
visa programs, which permit U.S. employers to bring foreign nationals into the United
States to fill certain positions.3 The two latter categories are temporary and sometimes
seasonal when there are “not enough U.S. workers who are able, willing, qualified, and
available to do the temporary work ... [and foreign] workers will not adversely affect the

wages and working conditions of similarly employed U.S. workers.”4

There may never be a total eradication of slavery in all its forms. For a variety of
reasons—ranging from the type of political regime to custom, culture, and economics—
history reveals that slavery has been a constant. It has been a critical component in the
workforces of empires, dynasties, and modern colonialism. The magnitude of modern

slavery (estimated at 40.3 million people in 2016) in the 21st century is inexcusable—

1 Wayne Dyer, “Success Secrets,” Wayne’s Blog, October 5, 2009, https://www.drwaynedyer.com/
blog/success-secrets/.

2 Kevin Bales, New Slavery: A Reference Handbook, 2nd ed. (Santa Barbara: ABC-CLIO, 2005).

3 Christopher Lapinig, “How U.S. Immigration Law Enables Modern Slavery,” Atlantic, June 7, 2017,
https://www.theatlantic.com/business/archive/2017/06/immigration-law-modern-slavery/529446/.

4«H-2B Temporary Non-Agricultural Workers,” U.S. Citizen and Immigration Services, last updated
March 12, 2019, https://www.uscis.gov/working-united-states/temporary-workers/h-2b-temporary-non-
agricultural-workers.



especially in a long-established democracy like the United States, which upholds human

rights and freedoms—and poses a variety of threats across the globe.>

For almost two decades, the United States has attempted to attack the problem in
many different ways, particularly through law enforcement—related programs and actions.
The Trafficking Victims Protection Act (TVPA) of 2002 as reauthorized provides for the
prosecution of those engaged in trafficking in persons and extends certain protections for
those trafficked, tied to their cooperation with the prosecution.® The Department of Justice
proudly boasts a 44% increase in human-trafficking offense prosecutions from 2011 to
2015 and a resulting 93% conviction rate.” A closer look at the annual report of the Bureau
of Justice Statistics, however, indicates that of 1,923 total human-trafficking offenses
referred for prosecution across the United States, at the most 185, or less than 10%, were
categorized as “other than sex trafficking” crimes, and only 31, or 1%, were categorized as
“trafficking unrelated to the sex industry.”8 These figures suggest that the focus, whether
intentional or not, is on the sex-trafficking industry, which accounts only for 19% of this
criminal enterprise.® Notwithstanding laudable efforts to address modern slavery through
law enforcement, the global and domestic numbers are staggering. While the TVPA has
been implemented for almost 20 years, it is time to accept that modern slavery extends far
beyond mere policing and the socio/legal services available to victims of persons

prosecuted for sex trafficking.

The U.S. should not only consider modern slavery a crime or law enforcement
problem but also an economic problem—a nefarious multi-billion-dollar global criminal

industry. According to Human Rights First, an anti-slavery organization using data from

S “Forced Labour, Modern Slavery and Human Trafficking,” International Labour Organization, 2018,
https://www.ilo.org/global/topics/forced-labour/lang--en/index.htm.

6 Victims of Trafficking and Violence Protection Act of 2000, Public Law 106-386, U.S. Statutes at
Large 114 (2000): 14641548, https://www.govinfo.gov/content/pkg/PLAW-106publ386/pdf/PLAW-
106publ386.pdf.

7 Mark Motivans and Howard Snyder, Federal Prosecution of Human-Trafficking Cases, 2015
(Washington, DC: Department of Justice, 2018), https://www.bjs.gov/content/pub/pdf/fphtc15.pdf.

8 Motivans and Snyder, 4.

9 Human Rights First, “Trafficking by the Numbers” (New York: Human Rights First, September
2017), http://lwww.humanrightsfirst.org/sites/default/files/TraffickingbytheNumbers.pdf.
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the International Labour Organization (ILO), the estimated profit from human trafficking
exceeds $150 billion annually.10 Using 2012 data, the ILO estimated that of that total
revenue, forced sexual exploitation accounted for $99 billion, domestic work $7.9 billion
(savings typically from low or no wages), and $43.4 in forced non-domestic labor (e.g.,

agriculture, forestry and fishing, construction, manufacturing, and mining).11

There is one domestic example of success from this approach: the California
Transparency in Supply Chains Act has been state law since 2010.12 It requires that
businesses with more than $100 million annually in gross receipts must disclose steps taken
to demonstrate that their respective direct upstream supply chains are not knowingly using
slave labor.13 Other nations, notably the United Kingdom and Australia, have moved
toward this strategy. The economic approach appears to be effective; in order to be
replicated and scaled for national U.S. implementation, its specific elements, metrics, and

outcomes require further study.

A. RESEARCH QUESTIONS

What is the current condition of U.S. counter-slavery frameworks? How could its
expansion to include economic lenses prove effective? How can the national strategy be

improved based on the successes of other countries’ programs to address modern slavery?

B. LITERATURE REVIEW

The literature reviewed in this thesis is intended to provide a clear understanding
of the scholarly debates on the magnitude of modern slavery across the globe, its impact
on the United States, and opportunities for improving the strategies to combat this crime.
In his testimony before the Senate Foreign Relations Committee on behalf of the
Department of State, Ambassador John Cotton Richmond estimated in 2018 that there were

10 Hyman Rights First.

11 International Labour Office and Special Action Programme to Combat Forced Labour, Profits and
Poverty: The Economics of Forced Labour (Geneva: International Labour Organization, 2014).

12 california Transparency in Supply Chains Act of 2010, Cal. Civ. Code § 1714.43,
https://oag.ca.gov/SB657.

13 california Transparency in Supply Chains Act.
3



24.9 million victims of modern slavery across the globe.14 Just three years earlier, the
Department of State’s estimate had been 21 million.1> The response to the modern slavery
problem has generally been to focus on sex trafficking, likely because these victims are the

most identifiable.

1. The Landscape

In 2005, E. Benjamin Skinner wrote in A Crime So Monstrous: Face-to-Face with
Modern Slavery that there were now more slaves than at any time in history, following a
first-hand investigation and analysis of the global slave trade.16 He reviewed the successes
and gaps of Bush-era legislation, the Victims of Trafficking and Violence Protection Act,
the U.S. State Department’s efforts, and the work of the U.S. Department of Justice. He
concluded that despite diligent efforts through the U.S. Department of State that resulted
in implementing anti-trafficking laws worldwide and thousands of trafficking convictions,
the results of U.S. efforts paled in comparison to global efforts and the relative number of
new slaves in the United States every year.17 Skinner argues that beyond the obvious
deficiencies in the U.S. approach to combat trafficking, the United Nations (UN) similarly
fails to hold its member states accountable.18 Skinner posits that governments must
establish common definitions for slavery, aggressively prosecute crimes, and work in the

manner of grassroots organizations that empower slaves to free themselves.19

Kevin Bales, regarded as one of the foremost scholars on modern slavery by
academics, abolitionists, and anti-slavery activists across the globe, is referenced

throughout Skinner’s research. Each of Bales’s books builds on the research he has

14 The Global Fight to End Modern Slavery: Hearing before the Committee on Foreign Relations,
Senate, 115th Cong., 2nd sess., November 28, 2018, https://www.foreign.senate.gov/imo/media/doc/
112818 Richmond_Testimony.pdf.

15 Ending Modern Slavery: Hearing before the Committee on Foreign Relations, Senate, 114th Cong.,
2nd sess., February 24, 2015.

16 . Benjamin Skinner, A Crime So Monstrous: Face-to-Face with Modern-Day Slavery, 2nd ed.
(New York: Free Press, 2009).

17 Skinner, 282.
18 Skinner, 177.
19 skinner, 287-295.



conducted, beginning with his 1999 work, Disposable People: New Slavery in the Global
Economy, which was most recently revised in 2012.20 There, he compares “old” slavery
as we know it—ownership of human beings—to the “new” slavery that is invisible to
many. He argues that old slavery is, indeed, a thing of the past because it involved
slaveowners. New slavery, in contrast, involves slaveholders who “[appropriate] the

economic value of individuals, while keeping them under complete coercive control.”21

Researching new slavery in Africa, Asia, and South America, Bales concludes that
the shift to appropriation transcends nation and culture. It is this notion of appropriation
that results in the holding—rather than owning—of slaves that creates a source for slavery.
In other words, as Bales further points out, the absence of ownership allows slavery to be
concealed, or even legitimized, as business.22 He examines what he describes as the three
basic forms of the new slavery: chattel slavery, debt bondage, and contract slavery, each
with shared dimensions of violence, length of enslavement, and loss of control over one’s
life.23 Bales further notes that slavery is simply big business, a global economy that can be
effectuated without the costs of ownership.24 He makes an analogy to colonialism in that
new slavery would be like exploiting the natural resources and people of a land without

being responsible for maintaining and governing the colony.25

In their article “Current Perceptions on the Problem of Modern Slavery in
Business,” Katherine Christ and Roger Burritt, like Bales, argue that the economics of
globalization drives the rise of modern slavery.26 They agree that the onus of combatting

the problem of modern slavery in a business context (i.e., operating within a capitalist

20 Kevin Bales, Disposable People: New Slavery in the Global Economy, 2nd ed. (Berkeley:
University of California Press, 2004).

21 Bales.

22 Bales.

23 Bales, 19.
24 Bales, 233.
25 Bales, 25.

26 Katherine Leanne Christ and Roger Leonard Burritt, “Current Perceptions on the Problem of
Modern Slavery in Business,” Business Strategy & Development 1, no. 2 (June 2018): 103-14,
https://doi.org/10.1002/bsd2.15.
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structure that demands cheaper good and faster production), lies with both the businesses
and the governments that regulate them.27 However, they cast doubt on the utility of laws
like the new Australian anti-slavery law, indicating that large global businesses can easily

declare themselves to be slave free due to the self-serving audit process.28

Christ and Burritt explain that that slavery, particularly forced labor, is typically
found in labor-intensive businesses, often geographically isolated, with low profit margins.
The majority of profits are likely to be realized by large companies on the distribution end
of the supply chain.29 A conundrum then arises because the entities most likely to be
engaged in slavery are those upstream in the supply chain. These are the companies that
are in the business of using low paid or unpaid contract workers, often engaged by
intermediaries or agents, who can easily be dismissed by what they refer to as “willful

blindness.”30

In Blood and Earth: Modern Slavery, Ecocide, and the Secret to Saving the World,
Bales, following a personal investigation, discusses the cause of slavery and its deleterious
effects not only on human rights but on the environment as well.31 He demonstrates his
points through factual accounts of criminal activity, describing the abuses of unprotected
people, tying slavery to the eventual ecological destruction of the earth if slavery continues
at its growing pace unchecked.32 Bales’s book, The Slave Next Door: Human Trafficking
and Slavery in America Today, takes an in-depth look at modern slavery found in everyday
American life, comparing “old” and “new” slavery in the United States and provides

specific examples of recent and persistent occurrences. Analyzing laws, policies, and

27 Christ and Burritt, 103.
28 Christ and Burritt, 105.
29 Christ and Burritt, 105.
30 Christ and Burritt, 106.

31 Kevin Bales, Blood and Earth: Modern Slavery, Ecocide, and the Secret to Saving the World (New
York: Spiegel & Grau, 2016).

32 Bales.



protections available, he highlights some of the challenges and missteps in the U.S.

approach to combatting modern slavery.33

Christian Parenti, professor and investigative reporter, spent significant time
researching the use of illegal child labor in the production of cocoa in West Africa, where
approximately 70% of the world cocoa supply is produced.34 His primary focus was in
Cote d’Ivoire, which is responsible for 40% of all cocoa production, much of which is sold
to Minnesota industrial giant Cargill.3> Parenti discusses the lack of progress made in
addressing child labor, which is pervasive in the West African cocoa industry despite being

brought to the attention of the government and private sector several years earlier.

Parenti discusses legislation that was unsuccessfully proposed in 2001 to address
the issue of child labor in the cocoa industry. The failed amendment to fiscal year 2002
Food and Drug Administration (FDA) appropriations for agriculture and rural development
would have allocated $250,000 to the FDA to develop a labeling protocol for products
made with cocoa, such as chocolate. The intent was for manufacturers to verify that no
child slave labor was involved in cocoa agriculture, similar to the labeling required for tuna
products. With successful lobbying from the chocolate industry, a voluntary was agreement
reached, establishing the Harkin-Engel Protocol in 2001.36 Its purpose was to make the
chocolate industry more accountable and to discontinue the use of child labor, as verified

by involved governments.

Parenti argues that the failure of the legislation and the resulting protocol that has

yet to prove its worth are due in part to naive, if not disingenuous, views of the successes

33 Kevin Bales and Ron Soodalter, The Slave Next Door: Human Trafficking and Slavery in America
Today, 2nd ed. (Berkeley: University of California Press, 2010).

34 Christian Parenti, “Chocolate’s Bittersweet Economy,” CNN Money, February 15, 2008,
https://money.cnn.com/2008/01/24/news/international/chocolate_bittersweet.fortune/.

35 parenti.

36 Tiaji Salaam-Blyther, Charles Hanrahan, and Nicolas Cook, Child Labor in West African Cocoa
Production: Issues and U.S. Policy, CRS Report No. RL 32990 (Washington, DC: Congressional Research
Service, July 13, 2005), https://web.archive.org/web/20120311140119/http://www.nationalaglawcenter.org/
assets/crs/RL32990.pdf.



of the protocol.37 Parenti takes exception to the statement made by Bales in a Democracy

Now interview that *“‘instead of, say, attacking corporations and boycotting corporations,” his
group was ‘bringing them into the mix and getting them to pay for the work on the ground.””’38
Writing for Democracy Now, Parenti suggests there may be some ethical concerns in that
the organization founded by Bales, Free the Slaves, was on the board of the International
Cocoa Initiative (ICI), the non-governmental organization (NGO) tasked with effecting
change on the ground.39 He argues that almost a decade later, there is no evidence of the
$50 million transferred from chocolate company profits to change work conditions and child
labor practices used in the West African cocoa industry, and he disputes claims that any

meaningful work is being done.40

Parenti further argues that additional studies, such as the research project and report
by Tulane University on behalf of the Department of Labor to monitor the ICI’s efforts,
fail to reveal the “enormous success” that Bales speaks of.41 Rather, Tulane University
was contracted by the U.S. Department of Labor to monitor the efforts of 1CI that had been
laid out as a compromise in the Harkin-Engel Protocol. According to Parenti, the resulting
400-page report—parts of which have not been made public—concludes, among other
things, that there is no indication that children in the cocoa-growing regions have been

exposed to any of the intervention projects undertaken by ICI.42

Harvard professor and slavery and freedom expert Orlando Patterson disagrees with
Kevin Bales’s definition of slavery. In an article that was included in Jean Allain’s
compendium of papers, The Legal Understanding of Slavery: From the Historical to the

Contemporary, Patterson argues that Bales’s definitions “too promiscuously conflate

37 Christian Parenti, “Christian Parenti Responds to Kevin Bales,” Democracy Now! (blog),
September 14, 2009, http://www.democracynow.org/blog/2009/9/14/free_the_truth_
a_response_to_kevin_bales.

38 parenti.
39 parenti.
40 parenti.
41 parenti.
42 parenti.



slavery with forms of exploitation not considered slavery in most non-western societies,”
requiring a re-write of history since indentured servants, serfs, brides, and others would
thus be defined as slaves through Bales’s perspective.43 Patterson also disagrees with
Bales’s position that the “new” slavery is different from the “old.”44 He criticizes specific
claims made by Bales, concluding that it is an error to blur the distinction between slavery
and other forms of forced labor, thus artificially inflating the number of slaves in the world
today by including persons who are living in “slave-like” conditions.4> These two experts

have engaged in a published debate on what constitutes slavery in the 21st century.46

Ultimately, there is a consensus that persons trapped in the traditional slavery of
the past, children in forced labor, and adults exploited in industrial, agricultural, and

domestic labor and for commercial sexual purposes are, in fact, victims of slavery.4/

2. The U.S. Toolkit

Most of the literature that addresses U.S. policies comes from the executive branch
and NGOs that deal with human rights issues, in addition to statements made by members
of Congress to support legislative changes to the current approach to modern slavery.
Convening a hearing for the U.S. Senate Committee on Foreign Relations on February 4
and 11, 2015, on ending modern slavery, Chairman Bob Corker compared modern slavery
to the legal transatlantic slave trade that sparked global economies. He concluded that

43 Orlando Patterson, “Trafficking, Gender & Slavery: Past and Present” (paper presented at the
Charles Hamilton Houston Institute for Race and Justice, Cambridge, MA, December 2011).

44 Patterson, 6.
45 Patterson, 10.

46 patterson, “Trafficking, Gender & Slavery”; Jean Allain, “Professor Kevin Bales’s Response to
Professor Orlando Patterson,” in The Legal Understanding of Slavery, ed. Jean Allain (Oxford: Oxford
University Press, 2012), 360-72, https://doi.org/10.1093/acprof:0s0/9780199660469.003.0019; and Jean
Allain, “Rejoinder: Professor Orlando Patterson’s Response to Professor Kevin Bales,” in The Legal
Understanding of Slavery, ed. Jean Allain (Oxford: Oxford University Press, 2012), 373-74,
https://doi.org/10.1093/acprof:0s0/9780199660469.003.0020.

47 patterson, “Trafficking, Gender & Slavery,” 17-19.
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modern slavery is illegal and not enough is being done to enforce the laws, despite having

a robust legal framework.48

According to Under Secretary of State Sarah Sewell, testifying on behalf of the
executive, the problem of modern slavery is huge, and the extent of this criminal enterprise
is unknown, despite extra steps that have been taken to enhance law enforcement.49 She
refers to the Trafficking in Persons Report published annually by the U.S. Department of
State as valuable information for enhancing the existing programs to combat modern
slavery.50 However, Under Secretary Sewell argues that more is necessary, particularly in
the areas of public—private partnerships and greater engagement with countries that have
taken different approaches to combat this criminal enterprise.®1 She suggests emulating
the successes of other countries, particularly Australia and European nations, by placing
more focus on targeting known routes for trafficking and addressing some of the underlying
causes such as conflict, human rights, and the poor enforcement of laws, among other
things, which create threats and opportunities for growth in modern slavery.52 This and
other similar testimonies have resulted in the introduction of the End Modern Slavery

Initiative Act of 2015 and the launch of the Global Fund to End Modern Slavery.53

The President’s Interagency Task Force to Monitor and Combat Trafficking in
Persons (PITF), authorized by the TVPA of 2000 and established by Executive Order
13257, is charged with developing effective ways to eradicate modern-day slavery.># Its
annual report documents the results of its efforts, working with a broad base of public,

48 Ending Modern-Day Slavery: The Role of U.S. Leadership: Hearings Before the Committee on
Foreign Relations United States Senate, Senate, 114th Cong., 1st sess., 2015,
https://www.foreign.senate.gov/imo/media/doc/Sewall%20Testimony 02_11 15.pdf.

49, Ending Modern-Day Slavery.
50g, Ending Modern-Day Slavery.
5lg, Ending Modern-Day Slavery.
523, Ending Modern-Day Slavery, 62.

53 5.B. 553, 114th Cong., 2nd sess. (2016), https://www.congress.gov/bill/114th-congress/senate-bill/
553/text.

S4us. Congress, Victims of Trafficking and Violence Protection Act of 2000; George W. Bush,
“Executive Order 13257: President’s Interagency Task Force to Monitor and Combat Trafficking in
Persons,” February 13, 2002, 202-4, https://www.hsdl.org/?abstract&did=..
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private, and global partners.55 During the October 11, 2018, meeting of the PITF, members
and representatives convened to discuss progress and future strategies to combat what
President Trump has described as an urgent humanitarian issue.56 The transcript of the
meeting provides an interesting view of the U.S. approach to modern slavery. The president
proclaimed that his administration is committed and determined to end the scourge of human
trafficking, leveraging every available resource to “take down” organizations that exploit
people for their gain.>” All of the member agencies offered their accomplishments and plans
to support the fight against modern slavery, ranging from investigating to educating, to
providing services and support, to aggressively enforcing the various laws, executive orders,

and agreements to which the United States is a party.

According to FBI Director Chris Wray, his agency’s successes in law enforcement,
with over 2,400 arrests in fiscal year 2017, comes from a victim-centric approach to
combating human trafficking.>8 He acknowledges that about 90% of the FBI’s human-
trafficking investigations involve commercial sex trafficking.5® Similarly, the meeting
transcript also notes the success of the Department of Homeland Security (DHS) through
its various administrations, particularly Customs and Border Protection, Immigration and
Customs Enforcement (ICE), and the Transportation Security Administration. For
example, according to former Secretary Kirstjen Nielsen, 833 human-trafficking cases
were initiated by ICE, resulting in the identification or rescue of 518 victims and 1,602

arrests.60 Skinner would say that this is a good start. In A Crime So Monstrous, he points

55 president’s Interagency Task Force, Report on U.S. Government Efforts to Combat Trafficking in
Persons (Washington, DC: Department of State, 2017), https://www.state.gov/documents/organization/
284072.pdf.

56 “Meeting of the President’s Interagency Task Force to Monitor and Combat Trafficking in
Persons,” Office to Monitor and Combat Trafficking in Persons, October 11, 2018, https://www.state.gov/
meeting-of-the-presidents-interagency-task-force-to-monitor-and-combat-trafficking-in-persons/.

57 Office to Monitor and Combat Trafficking in Persons.
58 Office to Monitor and Combat Trafficking in Persons.
59 Office to Monitor and Combat Trafficking in Persons.

60 “Remarks at the Meeting of the President’s Interagency Task Force to Monitor and Combat
Trafficking in Persons,” U.S. Department of State, October 29, 2019, https://www.state.gov/remarks-at-
meeting-of-the-presidents-interagency-task-force-to-combat-trafficking-in-persons/.
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out that while there is no measurable correlation between trafficking rates and prosecution,

law enforcement plays a vital role in the war against modern slavery.61

Of significance to the efforts of the government’s strategy development is the
involvement of survivors as a way to reach the root of the problem. Because the known
survivors are typically former victims of sex trafficking, only some of the problem is being
addressed using personal experiences. By no means is this a bad thing. It can, however, be
limiting in that there is less representation from the largest segment of the trafficking
enterprise: forced labor. According to the U.S. Advisory Council on Human Trafficking,
which works collaboratively with PITF, certain underserved populations are at greater risk
of being trafficked.62 These groups include labor-trafficking victims; boys and men;
lesbian, gay, bisexual, transgender, questioning, or intersex individuals; indigenous

populations; people with special needs or disabilities; and the elderly.63

Testifying before the Senate Foreign Relations Committee on ending modern
slavery, Alisa Massimino, president and chief executive officer of Human Rights First,
suggests several steps that the U.S. government should take to eliminate the problem in the

country and set an example for other nations. These steps include:

e boosting domestic prosecution of human traffickers;

e reducing the vulnerability of the refugee population, women and children in
particular, by recognizing the connection between the refugee crisis and
trafficking in persons;

e encouraging U.S. businesses engaged in the global economy to collaborate with
both U.S. and source country governments to ensure that their suppliers are
compliant with anti-slavery laws; and

61 Skinner, A Crime So Monstrous, 292.

62y.s. Advisory Council on Human Trafficking, United States Advisory Council on Human
Trafficking Annual Report 2019 (Washington, DC: Department of State, 2019), https://www.state.gov/wp-
content/uploads/2019/05/US-Advisory-Council-2019-Report.pdf.

63 u.s. Advisory Council on Human Trafficking, 25.
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e ensuring that the use of free or cheap slave or slave-like labor is not resulting in
unfair competition for U.S. workers.64

Massimino further argues that the president’s executive order on immigration, E.O. 137609,
intended to screen out foreign terrorists from entering the United States should be rescinded
because refugees are not only the most carefully screened of any immigrant applicants, but
they can help U.S. national security.65 The executive order, which went into effect on
February 1, 2017, authorized a suspension of all refugee applications for 120 days. It
further provided for an indefinite suspension of Syrian refugees.66 According to an NPR
report, resettled Syrian refugees in the United States in 2017 totaled 3,024, less than one-
fifth of the 15,479 total resettled in 2016, and in the first quarter of 2018, there were only
11.67

There is agreement in principle that modern slavery is a significant problem that
has a far-reaching impact on the United States and Americans. To this end, all three
branches of government have been involved in efforts to combat modern slavery. However,
strategies need better coordination and clarity in terms of where to direct human and fiscal

resources and how heavy-handed the U.S. government is willing to be.

C. RESEARCH DESIGN

The current administration has stated that modern slavery is more prevalent than
ever, and it claims to be committed to fighting this global crime. In this thesis, | examined
the various forms of modern slavery across the globe as they relate to the United States
with an emphasis on forced labor, particularly among children. Most of the data came from

64 “Testimony of Elisa Massimino, President and Chief Executive Officer, Human Rights First.
Hearing on Ending Modern Slavery: Building on Success Before the Senate Foreign Relations Committee,”
Human Rights First, February 15, 2017, http://www.humanrightsfirst.org/sites/default/files/
TestimonySFRC_021517.pdf.

65 Human Rights First.

66 Donald Trump Executive Order 3769, “Protecting the Nation from Foreign Terrorist Entry into the
United States,” Code of Federal Regulations title 3 (comp 2018): 272—77, https://www.federalregister.gov/
documents/2017/02/01/2017-02281/protecting-the-nation-from-foreign-terrorist-entry-into-the-united-
states.

67 Deborah Amos, Deborah Amos, “The U.S. Has Accepted Only 11 Syrian Refugees This Year,”
NPR, April 12, 2018, https://www.npr.org/sections/parallels/2018/04/12/602022877/the-u-s-has-welcomed-
only-11-syrian-refugees-this-year.
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international organizations such as the UN, the ILO, and a range of NGOs studying and
fighting the issue of modern slavery. | relied on sources in the sociology discipline and,
more particularly, in the area of human rights. These sources included peer-reviewed
scholarly writings, including journal articles, conference papers, and others. | reviewed
numerous laws, regulations, policies, and agreements that address modern slavery and
compared the various enforcement schemes for similarities, differences, and opportunities
for improvement. | also reviewed data that have been developed by governmental and non-
governmental entities, with a view toward identifying gaps or trends that may indicate
some cause and effect surrounding the modern slavery problems that directly impact the
United States.

I then surveyed the initiatives of the current administration. Determining precisely
what the current official strategy is involved an in-depth analysis of the United States’ legal
framework as it relates to the growing issue of modern slavery. This analysis included a
review of legislation, policies, studies, reports, and other documents that lay the foundation

for the current national approach to tackling modern slavery.

| selected two nations that have implemented laws to address the problem of
modern slavery outside the country, the United Kingdom (UK) and Australia, and |
examined whether strategies implemented beyond the U.S. federal government can be used
to improve upon our current model. As | engaged in further research, my goal was to
identify models that could enhance the efforts of the U.S. strategy. | further examined state-
level models, California and New South Wales, to demonstrate comparisons between the
U.S. and other strategies that have been implemented. After examining and analyzing all
of the strategies, | offer recommendations for how we can better approach the problem of
modern slavery, as well as opportunities for further research on this topic.
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II. BACKGROUND ON SLAVERY

It ought to concern every person, because it is a debasement of our common
humanity. It ought to concern every community, because it tears at our
social fabric. It ought to concern every business, because it distorts markets.
It ought to concern every nation, because it endangers public health and
fuels violence and organized crime. I’m talking about the injustice, the
outrage, of human trafficking, which must be called by its true name—
modern slavery.

—President Barack Obama, September 25, 201268

At the edifice of the National Archives of the United States, which holds in trust
for the public the records of America’s history, sit two statues. On their respective bases
read “Study the Past” and “What Is Past Is Prologue.” Although slavery has been legally
abolished across the globe, what Bernard K. Freamon describes as the “commodification
of human beings” is ever present in today’s society.®9 In order to properly understand the
concept of modern slavery, it is necessary to first understand the history of slavery. All too
often, when people think of slavery what comes to mind is the slave trade between the
1500s and the 1800s facilitated by European imperialists to develop what we know as the
free world. It is ironic that the labor used for that purpose was far from free. This chapter
provides an overview of the evolution of slavery. First, it looks at traditional slavery, that
which we have all learned about in some form of a history lesson, followed by a review of

modern-day slavery, its pervasiveness, and its place in the homeland security enterprise.

A. TRADITIONAL SLAVERY UP TO MODERN TIMES—ANTIQUITY

Slavery has had a long history in evolution of society as we know it today. It was

practiced in Ancient Egypt and Greece as well as Rome.”0 Most slaves during the Roman

68 Human Rights First, “Trafficking by the Numbers.”

69 R.H. Freamon, “Definitions and Conceptions of Slave Ownership in Islamic Law,” in The Legal
Understanding of Slavery: From the Historical to the Contemporary, ed. Jean Allain (Oxford, UK: Oxford
University Press, 2014), 40.

70 “The Roman Empire: In the First Century, Slaves and Freemen,” PBS, 2006, https://www.pbs.org/
empires/romans/empire/slaves_freemen.html.
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Empire were foreigners, though not based on race as was the case in later slavery.’ They
were prisoners of war, persons captured by plundering pirates, or slaves brought in from
elsewhere. In austere times, children were often sold into slavery by their parent in order
to survive.”2 As R. H. Hemholz notes, slavery was very much a part of Roman life, mostly
attributable to the laws that defined and permitted slavery in a variety of forms. Under
Roman law, slaves were legally the property of another, much like land or a building,

incapable of making human choices.”3

Hemholz reminds us that under canon law, drawing directly from the Bible, slavery
was not only lawful but a fact of life.”4 Whether for labor, marriage or otherwise, slavery
was recognized early on as an accepted and legal practice as evidenced in Biblical passages.
The Bible is replete with references to slavery: children of strangers, who shall be bought,
possessed, and inherited; servants are admonished to be obedient to their masters; monikers
including servant, bondmen and bondmaids, handmaidens, and others.”> Not surprisingly,
then, slavery continued into the Byzantine and Ottoman Empires and beyond. The
Byzantine Empire used prisoners of war, mostly Slavs and Bulgars from military
campaigns in the Balkans and the Black Sea areas, to create a thriving slave trade as early

as the 10th century.’6 There is speculation among historians that the root word for “slaves”

1 pgs,
72 pps,

73 Antony Honore, “The Nature of Slavery,” in The Legal Understanding of Slavery: From the
Historical to the Contemporary, ed. Jean Allain (Oxford, UK: Oxford University Press, 2014), 10.

74 R. H. Helmholz, “The Law of Slavery and the European lus Commune,” in The Legal
Understanding of Slavery: From the Historical to the Contemporary, ed. Jean Allain (Oxford, UK: Oxford
University Press, 2014), 20.

75 “Leviticus 25:44 - 25:46,” King James Bible, accessed September 9, 2018,
https://www.kingjamesbibleonline.org/Leviticus-25-44 25-46/.

“Ephesians 6:5 KJV ‘Servants, Be Obedient to Them That Are [Uour] Masters According to the Flesh,
with Fear and Trembling,...,”” King James Bible, accessed September 9, 2018,
https://www.kingjamesbibleonline.org/Ephesians-6-5/.

76 Christopher Crouch, “Slavery in the Byzantine Empire,” Byzantine Conference, October 14, 2017,
http://www.byzconf.org/slavery-byzantine-empire/.
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originates from the label for the Slavic people who were frequently captured and sold into

slavery.’?

Slavery continued during the Middle Ages. During this period (most notably
between the 1700s and 1800s), the transatlantic slave trade—also known as the Middle
Passage— forcibly transported slaves across the Atlantic to the United States, Canada, the
Caribbean Islands, and South America by European slave traders to provide needed labor,
primarily in plantation agriculture.”® The Middle Passage encompassed 20,528 voyages
over a period of 315 years, between 1545 and 1860.79 Of the 10 million to 20 million
Africans captured and transported to the Western hemisphere, little over half (more than
10 million) arrived in varying states of health.80 Of that number, only 388,747 arrived on
the North American mainland, with the majority of slaves taken to Brazil, the Caribbean
Islands, and Spanish Central America.81 The slave trade, as we typically perceive it,
involved persons who were effectively kidnapped and sold.

The mid-1800s, following the end of the transatlantic slave trade, saw the Pacific
Passage (or “Coolie Trade”) run by former operatives of the African slave trade who turned
to Asia to respond to a resulting labor shortage.82 Chinese, Japanese, and Hindustanis
(Indians) were shipped out to work in European colonies including Hawaii, Ceylon,

Malaya, Cuba, the Caribbean, and South America as agricultural laborers.83 Some laborers

77 Crouch.

8 “Slavery before the Trans-Atlantic Trade,” Lowcountry Digital History Initiative, 2013,
http://Idhi.library.cofc.edu/exhibits/show/africanpassageslowcountryadapt/introductionatlanticworld/
slaverybeforetrade.

79 Andrew Kahn and Jamelle Bouie, “The Atlantic Slave Trade in Two Minutes,” Slate, June 25,
2015, http://www.slate.com/articles/life/the_history _of american_slavery/2015/06/
animated_interactive_of the_history_of the_atlantic_slave_trade.html.

80 Henry Louis Gates, Jr., “Slavery, by the Numbers,” The Root, February 10, 2014,
https://www.theroot.com/slavery-by-the-numbers-1790874492.

81 Gates, Jr.

82 «Coolie: Asian Labourer,” in Encyclopaedia Britannica, November 22, 2011,
https://www.britannica.com/topic/coolie-Asian-labourer.

83 Lomarsh Roopnarine, “Indian Indentured Servitude in the Atlantic World,” Oxford Bibliographies,
March 30, 2017, http://www.oxfordbibliographies.com/view/document/obo-9780199730414/obo-
9780199730414-0210.xml.
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went voluntarily, while others were taken by force or deception. Like the African slaves,
they sailed in inhumane conditions and were sold as indentured servants upon arrival to

their destination.84

Slavery formally ended in the United States on December 6, 1865, with the
ratification (by all states except Mississippi) of the Thirteenth Amendment to the
Constitution.8> In 1926, the League of Nations, recognizing that there was a need to
prevent the slave trade that continued through that point in time, and the need to completely
abolish slavery in all of its forms, entered into the Slavery Convention that became
effective on March 9, 1927.86 Notwithstanding the U.S. abolition of slavery, followed by
an international recognition of the continued existence of slavery and an agreement to end
this transnational crime, slavery remains pervasive today under various monikers: forced

labor, trafficking in persons, indentured servitude, and the like.

B. MODERN SLAVERY—UBIQUITY

Modern Slavery is a “severe form of trafficking in persons.”87 Defined by the
TVPA of 2002 (as reauthorized periodically), the term “severe forms of trafficking in
persons” means

(a) sex trafficking in which a commercial sex act is induced by force, fraud,

or coercion, or in which the person induced to perform such act has not
attained 18 years of age; or

(b) the recruitment, harboring, transportation, provision, or obtaining of a
person for labor or services, through the use of force, fraud, or coercion for

84 Ralph Bennett, “How the Hindus Came to Suriname,” Hinduism Today Magazine, October 1993,
https://www.hinduismtoday.com/modules/smartsection/item.php?itemid=1177.

85 “The Constitution of the United States,” Constitutionus, accessed September 9, 2018,
http://constitutionus.com/.

86 “Slavery Convention, 1926,” UN ACT, accessed August 7, 2019, http://un-act.org/publication/
slavery-convention-1926/.

87 u.s. Congress, Victims of Trafficking and Violence Protection Act of 2000.
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the purpose of subjection to involuntary servitude, peonage, debt bondage,
or slavery.88

Conflict is one of the factors that drives global violent extremism and can serve as
an impetus to trafficking in persons.89 Fleeing war and persecution can contribute to the
vulnerability of trafficking victims and local instability creates situations that might lead
people to make dangerous migration decisions.90 International attention has recently been
focused on ethnic conflicts, which may also be linked to international trafficking in
persons. Ethnic conflicts can be a contributor to displacement of persons who lose their
access to economic and social safety nets.91 For example, the UN 2016 Global Report
on Trafficking in Persons suggests that “the rapid increase in the number of Syrian victims
of trafficking following the start of the conflict there appears to be one example of how
these vulnerabilities play out.”92 Conflicts create favorable conditions for trafficking in
persons.93 They provide opportunities to prey on vulnerable people escaping violence.
Children have been recruited, or forced into service, as combatants by armed groups.

Women and girls have been trafficked for marriage and sexual slavery. Persons of all types,

83 “Trafficking Victims Protection Act,” Fight Slavery Now!, November 29, 2009,
https://fightslaverynow.org/why-fight-there-are-27-million-reasons/the-law-and-trafficking/trafficking-
victims-protection-act/trafficking-victims-protection-act/.

89 United Nations Development Programme, Preventing Violent Extremism through Promoting
Inclusive Development, Tolerance and Respect for Diversity: A Development Response to Addressing
Radicalization and Violent Extremism (New York: United Nations Development Programme, 2016), 6-13,
https://www.undp.org/content/dam/norway/undp-ogc/documents/Discussion%20Paper%20-
%20Preventing%20Violent%20Extremism%20by%20Promoting%20Inclusive%20%20Development.pdf;
Institute for Economics & Peace, Global Terrorism Index 2016: Measuring and Understanding the Impact
of Terrorism (New York: Institute for Economics & Peace, 2016), 70, http://feconomicsandpeace.org/wp-
content/uploads/2016/11/Global-Terrorism-Index-2016.2.pdf.

90 United Nations Office on Drugs and Crime, “Almost a Third of Trafficking Victims Are Children:
UNODC Report,” United Nations Office on Drugs and Crime, December 21, 2016, https://www.unodc.org/
unodc/en/frontpage/2016/December/almost-a-third-of-trafficking-victims-are-children_-unodc-report.html;
“Refugees, Asylum-Seekers and Migrants,” Amnesty International, accessed September 9, 2018,
https://www.amnesty.org/en/what-we-do/refugees-asylum-seekers-and-migrants/.

91 Melanie Khamis et al., “Ethnic Fragmentation, Conflict, Displaced Persons and Human Trafficking:
An Empirical Analysis,” in Migration and Culture, ed. Gil S. Epstein and Ira N. Gang (Bingley, UK:
Emerald Group Publishing Limited, 2010), 691-7186, https://doi.org/10.1108/S1574-
8715(2010)0000008034.

92 United Nations Office on Drugs and Crime, Global Report on Trafficking in Persons 2016 (New
York: United Nations, 2016), 10, http://www.unodc.org/documents/data-and-analysis/glotip/
2016_Global_Report_on_Trafficking_in_Persons.pdf.

93 United Nations Office on Drugs and Crime, 10.
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men and boys in particular, have been exploited in forced labor, as porters, soldiers and

slaves.
According to the ILO:

1. In 2016, the estimated number of persons in modern slavery around the
world was 40.3 million; of which almost 25 million were in forced labor

and more than 15 million in forced marriage.

2. 5.4 of every 1,000 persons are victims of modern slavery.
3. A quarter of the world’s victims of modern slavery are children.
4. Of the total number of persons in forced labor (almost 25 million),

approximately 16 million are found in the private sector as domestic,
agricultural workers, construction and in other areas; 4.8 million are
exploited for sexual purposes; and 4 million are engaged in state-imposed

forced labor.94

Human trafficking, or trafficking in persons, is separate and distinct from human
smuggling. While trafficking can involve the act of smuggling, one important feature of
the TVPA’s framework is that there is no requirement that a trafficked person be physically
moved from place to place.95 Another feature is that the TVPA recognizes the subtleties
of coercion used by traffickers to control their victims.96 These methods include
psychological coercion, deception, withholding documents, and other means that can be

difficult to prosecute.

A survey developed by the organization Made in a Free World,

http://slaveryfootprint.org/, available in over ninety languages, shows visitors, based on their

94 nternational Labour Organization, “Forced Labour, Modern Slavery and Human Trafficking.”

95 Frederick County Government, Under Federal Law Trafficking Victims Protection Act (Frederick,
MD: Frederick County Government, 2017), https://frederickcountymd.gov/DocumentCenter/View/296291/
Federal-HT-Law?bidld=.

96 Frederick County Government.
20


http://slaveryfootprint.org/

consumption of goods, the nexus between them and modern slavery.97 In this context,
modern slavery is a major industry. According to the organization Human Rights First, based

on figures published in the 2014 ILO report, traffickers of persons earn about $150 billion a

year.98 Those profits are further broken down according to the following four major sectors:

1. $99 billion from commercial sexual exploitation

2. $34 billion in construction, manufacturing, mining and utilities

3. $9 billion in agriculture, including forestry and fishing

4. $8 billion dollars is saved annually by private households that employ

domestic workers. 99

It is noteworthy that 66% of total global profits of human trafficking is generated
by only 19% of victims trafficked for sex.100 The focus of this thesis is on much of the
81%, the population of victims on whom the least amount of attention and resources have

been placed.

Victims of modern slavery are exploited throughout the world and no country is
impervious to it.101 Through force, violence, coercion, or deception, victims are compelled
into slavery: commercial sex, forced labor, involuntary servitude, peonage, or whatever
traffickers see fit to promote their enterprises. These crimes occur in both industrial and
online contexts.102 They also occur in private homes, the hospitality industry, in shopping
malls, and professional offices, usually unnoticed. Slavery is not only imposed by

97 “How Many Slaves Work for You?,” Slavery Footprint, accessed June 23, 2019,
http://slaveryfootprint.org/.

98 Human Rights First, “Trafficking by the Numbers.”
99 Human Rights First.
100 Hyman Rights First.

101 “Hyman Trafficking: People for Sale,” United Nations Office on Drugs and Crime, accessed
September 9, 2018, https://www.unodc.org/toc/en/crimes/human-trafficking.html.

102 30 Craig, “Theresa May: Internet ‘Enabling Barbaric Crimes’ of Modern Slavery,” Sky News,
February 28, 2018, https://news.sky.com/story/theresa-may-internet-enabling-barbaric-crimes-of-modern-
slavery-11270223.
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businesses or individuals, but by governments as well.103 According to the U.S.
Department of State’s 2019 Trafficking in Persons Report, state-imposed labor is very
much a part of North Korea’s workforce, through prison camps and government-contracted
labor in foreign countries, with the proceeds of this slave labor used to finance government
functions.104 Eritrea and Burundi have also been reported to have significant state-imposed

forced labor.105

C. MODERN SLAVERY ACROSS THE GLOBE

Modern slavery is rampant in the global gold, minerals, and stones supply chain.
Diminutive children are often recruited to work in the mining industry, forced to work
underground in dangerous conditions.106 Mining for precious metals and stones are
industries most likely to employ child labor in Africa.107 While slavery has been outlawed
in all of these nations, it is still frequently practiced, with minimal, if any, enforcement of

the law.108
According to Human Trafficking Search, a 2013 PBS report stated that

there are almost one million children currently working in the gold mines
in Africa.109 For less than $2 a day, children as young as five spend 12-15
hours a day mining gold in Burkina Faso, Mali and the Democratic Republic
of Congo.110 Many times the children are orphaned from various wars and
conflicts that persist in much of the African continent and are drawn to the
mines for survival. Children are also exploited as forced labor in the
diamond mines of Angola, Sierra Leone, and Zimbabwe. All three countries

103 “Facts on Modern Slavery: A Global Problem,” ECLT Foundation, February 12, 2017,
https://www.eclt.org/en/news-and-insights/facts-on-modern-slavery-a-global-problem.

104y s. Department of State, 2019 Trafficking in Persons Report (Washington, DC: Department of
State, 2019), https://www.state.gov/reports/2019-trafficking-in-persons-report/. 274

105 Eflen Wulfhorst, “North Korea, Eritrea Have World’s Highest Rates of Modern Slavery: Report,”
Reuters, July 19, 2018, https://www.reuters.com/article/us-global-slavery-countries-idUSKBN1K90KQ.

106 Mmichelle Lillie, “Child Forced Labor Part I: The Mining Industry,” Human Trafficking Search
(blog), July 18, 2013, http://humantraffickingsearch.org/forced-child-labor-in-the-mining-industry/.

107 Linje.

108 Food Is Power, “Child Labor and Slavery in the Chocolate Industry,” Food Empowerment Project,
accessed August 7, 2019, https://foodispower.org/human-labor-slavery/slavery-chocolate/.

109 Lillie, “Child Forced Labor Part I.”
110 | jpije.
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have barely recovered from brutal, violent, civil wars, and children are often
forced to mine for what is commonly known as “blood diamonds” or
“conflict diamonds” where the military or rebel group still controls the

diamond mines with machine guns, beatings and death.111

An investigation conducted by the organization Free the Slaves revealed that 866
individuals confirmed to be slaves were identified in three mining communities in the
Democratic Republic of Congo (DRC) in 2013. The forms of slavery included forced labor,
forced prostitution, debt slavery, severe child labor, peonage, forced marriage, and sexual
slavery.112 Of the 866 slaves interviewed, 23% were under the age of 18.113 Researchers
have also studied mining in Latin America, finding that “illegally mined gold is strongly
linked to human trafficking and other labor abuses” and is more valuable than cocaine

exports 114

Mining is also closely associated with child labor, severe threats to workers’ health
and safety, and sex trafficking.11®> Some of the hazards include mercury poisoning from
working in the gold mines, exposure to toxic coal dust in coal mines, and respiratory
disease such as silicosis, caused by ingesting sand and stone particles, from working in
diamond mines and stone quarries.116 The United States is among the top ten countries

that buy gold jewelry, outranked only by India and China.117 Similarly, the United States

111 Lillje.

112 Free the Slaves, Congo’s Mining Slaves: Enslavement at South Kivu Mining Sites (Washington,
DC: Free the Slaves, 2013), https://www.freetheslaves.net/wp-content/uploads/2015/03/Congos-Mining-
Slaves-web-130622.pdf.

113 Free the Slaves.

114 v/erité, The Nexus of lllegal Gold Mining and Human Trafficking in Global Supply Chains:
Lessons from Latin America (Amherst, MA: Verité, 2016), https://www.verite.org/wp-content/uploads/
2016/11/Verite-Report-1llegal_Gold_Mining-2.pdf.

115 verite.
116 Free the Slaves, Congo’s Mining Slaves: Enslavement at South Kivu Mining Sites..

117 “These 10 Countries Buy the Most Gold Jewelry,” Business Insider, September 26, 2017,
https://www.businessinsider.com/these-10-countries-buy-the-most-gold-jewelry-2017-9.
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has secured the number one spot in diamond consumption, followed by China, with a

whopping $82 billion in diamond purchases in 2017.118

Children enslaved in sex trafficking and child marriages are beyond the scope of

this thesis.

D. MODERN SLAVERY IN THE COCOA INDUSTRY

To accurately visualize the depth of the heinous crime of slavery, particularly as it
relates to those who are most vulnerable, one can look to the global cocoa industry. The
world’s top cocoa producers, Cote d’lvoire and Ghana, produced 1.45 million and 835,000
tons, respectively, in 2012 and 2013.119 According to the 2019 Department of State
Trafficking in Persons Report, neither country fully meets the “minimum standards for the
elimination of trafficking,” landing both on the Tier 2 list. (see Chapter Il, Section | for
list)120 In the top cocoa-producing West African nations, slavery continues to persist,
primarily in the agricultural sector.121 While slavery is officially illegal in all of these
nations, it is often practiced with only limited legal enforcement.122 As global leaders dive
deeper into trafficking in persons and forced labor, it becomes more and more evident that
chocolate producers have been complicit in the use of slave labor in their supply chains.

The United States imports in excess of $1 billion in cocoa annually from industries
at risk of modern slavery.123 In 2017, U.S. businesses imported 13% of the world’s supply

of cocoa beans, valued at $1.17 billion.124 Of the total volume of coca beans imported in

118 “Global Consumer Demand for Diamond Jewellery Hits New Record High of US$82 Billion,”
Mining, May 17, 2018, http://www.mining.com/web/global-consumer-demand-diamond-jewellery-hits-
new-record-high-us82-billion/.

119 M. shahbandeh, “Cocoa Production by Country 2016/2017,” Statista, July 16, 2019,
https://www.statista.com/statistics/263855/cocoa-bean-production-worldwide-by-region/.

120y s. Department of State, 2019 Trafficking in Persons Report.
121 Food Is Power, “Child Labor and Slavery in the Chocolate Industry.”
122 Food Is Power.

123 Minderoo Foundation, “Global Slavery Index,” Minderoo Foundation, accessed September 11,
2018, https://www.globalslaveryindex.org/2018/findings/country-studies/united-states/#table:1.

124 Observatory of Economic Complexity, “Cocoa Beans,” Observatory of Economic Complexity,
accessed October 8, 2019, https://oec.world/en/profile/hs92/1801/.
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2017, 63% of the U.S. supply originated in Cote d’Ivoire.125> Small farms in Cote d’lvoire
are responsible for supplying the largest global share of cocoa, sourced by major chocolate
manufacturers. U.S. chocolate manufacturers, notably Hershey and Mars, prominently hold
top positions in the worldwide chocolate industry.126 The failure to voluntarily comply
with terms of an agreement that was entered into in lieu of legislation indicates that these
giants will not change their practices, ultimately creating what a Washington Post exposé
describes as “the setting for an epidemic of child labor that the world’s largest chocolate

companies promised to eradicate nearly 20 years ago.” 127

West African nations, Céte d’Ivoire and Ghana in particular, utilize laborers, who

are generally children, on cocoa plantations.128

Every year, thousands of Malian children are sold into slavery and brought
in the lvory Coast to work. Unfortunately, the plantations involved are small
enough and isolated enough that this practice remains under the radar of
law-enforcement officials. The tragic stories of the children involved came
to light when Knight Ridder newspapers published a series on these slaves
[in 2002]. In response to these allegations, the government of the Ivory

Coast has tentatively agreed to form a task force to mitigate the problem.129

More recently, a Washington Post exposé revealed that since 2002, when the
Knight Ridder article was written, not much has changed, despite legislative and
administrative interventions as well as efforts by state and NGOs.130 Notwithstanding the

fact that the Department of Labor alone has spent at least $55,335,668 for technical

125 “\Where Does the United States Import Cocoa Beans From?,” Observatory of Economic
Complexity, 2017, https://oec.world/en/visualize/tree_map/hs92/import/usa/show/1801/2017/.

126 jan Conway, “U.S. Market Share of Leading Chocolate Companies, 2017,” Statista, August 9,
2019, https://www.statista.com/statistics/238794/market-share-of-the-leading-chocolate-companies-in-the-
usl/.

127 peter Whoriskey and Rachel Siegel, “Cocoa’s Child Laborers: Hershey, Nestle and Mars Won’t
Promise Their Chocolate Is Free of Child Labor,” Washington Post, June 5, 2019,
https://lwww.washingtonpost.com/graphics/2019/business/hershey-nestle-mars-chocolate-child-labor-west-
africal/.

128F00d Is Power, “Child Labor and Slavery in the Chocolate Industry.”

129 “The Dark Side of Chocolate: Slavery on Cocoa Plantations,” The World Atlas of Chocolate,
accessed September 11, 2018, https://www.sfu.ca/geog351fall03/groups-webpages/gp8/darkside/
darkside.html.
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assistance in addressing child labor in cocoa-producing countries, there are still an
estimated two million children engaged in cocoa production in Céte d’Ivoire and Ghana,

which account for about 60% of the world’s cocoa supply.131

Almost two decades ago, a number of major chocolate companies vowed to ensure
that their supply chains would be free from child labor.132 This promise was made in lieu
of legislation to end child labor in the cocoa sector, of which U.S. businesses form a major
part (as illustrated in the next section of this chapter). Rather than be required to label
cocoa-derived products as slavery free, manufacturers opted to provide programs to curtail
the problem of forced labor and child labor in their supply chains. The Harkin-Engel
Protocol, often referred to as the “Cocoa Protocol,” is a 2001 international agreement
intended to reduce child labor.133 Poor children are preyed on and forced to work in
dangerous conditions without health care, education, or meaningful earnings, effectively
enslaved by cocoa growers that sell their harvests to multinational corporations. The United
States was second only to the Netherlands in cocoa bean imports in 2017.134 If the cocoa
industry, which involves some of the most vulnerable of all victims, is indicative of the
level of disregard that exists for efforts to end modern slavery, then it is indisputable that

modern slavery is, in fact, ubiquitous.

131 Department of Labor, “Child Labor in the Production of Cocoa,” Bureau of International Labor
Affairs, accessed July 11, 2019, https://www.dol.gov/agencies/ilab/our-work/child-forced-labor-trafficking/
child-labor-cocoa.

132 Whoriskey and Siegel, “Cocoa’s Child Laborers.”

133 Chocolate Manufacturers Association, “Protocol for the Growing and Processing of Cocoa Beans
and Their Derivative Products in a Manner That Complies with ILO Convention 182 Concerning the
Prohibition and Immediate Action for the Elimination of the Worse Forms of Child Labor,” Department of
Labor, 2001, https://www.dol.gov/sites/dolgov/files/ILAB/legacy/files/Harkin_Engel_Protocol.pdf.

134 Observatory of Economic Complexity, “Cocoa Beans.”
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E. MODERN SLAVERY’S EFFECT ON THE UNITED STATES

Modern slavery impacts the United States in a variety of ways. It extends far beyond
the criminal sex industry, which is well known to the general public. Because of our general
lack of awareness, much of the essence of modern slavery, in its all-encompassing
framework, goes undetected, or even ignored.135 A Fox News report claimed, “at the heart
of the human trafficking trade in America is simple economics: supply and demand.”136
While that may be true, when you drill down to the factors dictating supply and demand,
the problem is really that due to the lack of public awareness, or even intentional
obfuscation, we continue to be a nation of significant consumption of goods at risk of being
produced by slave labor. On a daily basis, a large segment of the American population
consumes products or eats food produced by slave labor.137 The International Justice
Mission in its 2018 Justice Review stated that “textiles, chocolate, electronics, fish, metals,
bricks, flowers and dozens of other industries are rife with trafficked, forced, exploited and
child labor.” 138 Metals and minerals mined in Africa are embedded in our cell phones,
often with slave labor in Asia.139 Fish or fruit are consumed daily without questioning their
origins as are the lovely fabrics hanging in our closets. We all benefit from slave labor (see
Figures 1 and 2).

135 “Apout Human Trafficking,” Amnesty International Firefly Project, accessed September 9, 2018,
https://web.archive.org/web/20161101000000*/http://www.aifirefly.org/trafficking/
about_human_trafficking.htm.

136 «“Advocates Working to Put an End to Human Trafficking Share Their Stories,” Fox News, June
22, 2019, http://video.foxnews.com/v/6051213519001/.

137 p_J. Tobia, “You Probably Benefited from Slave Labor Today,” Shortwave, accessed September
12, 2018, https://www.pbs.org/newshour/world/slave-made-goods-now-available-freezer-section.

138 |nternational Justice Mission, Justice Review: A Journal of Protection and Justice for the Poor
(Washington, DC: 1JM, 2018), 62, https://www.ijm.org/documents/studies/|JM-Justice-Review.pdf.
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Figure 2

Think About It

Do you know how your favorite goods are made? You may be surprised to learn
that items you use every day may be produced by child or forced labor.

COFFEE AND SUGAR. There
s evidence of child labor or
forced labor in sugarcane
and coffee harvesting in

a combined 25 countries
worldwide. Workers, some
of them traffickedor in

debt bandage, toll for long
hours In the heat. They often
lack protective equipment,
Increasing the risk of
physical injury and exposure
tochemicals,

CELL PHONE. Children In
the Democratic Republic
of the Congo labor in
harsh and dangerous
cenditions to mine cobalt
are, amineral essential
tothe rechargeable
lithium-lon batteries in

our cell phones, laptops,
and electric cars.

GOLD. Children mine gold
underwater or along river
shorelines, using oxygen tubes
to breathe; they process gold
using mercury, 3 polsonous
substance, which causes
irreversible damage to their
health. Twenty-twao countries
are known touse child labor or
forced labor in gold, the most

of any good on the List. [

and forced labor are found
In the manufacturing of
toys in China. The toys

in our children's hands
may have been handled

by another child: one for
whorm work takes the
place of play.
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Figure 1.

TOYS. Both child labor lﬂﬂl Child labor and forced

labor ts used to catch and
process fish and seafood
inoceans, lakes, farms, and
processing facilities around

tihe world Workers are coenced
Into working on fishing vessels,
forced to fish for up to 22 hours
aday with little or no pay, and
sublected to threats and severe
physical abuse.

CHOCOLATE DESSERT. Adults and
children are forced to harvest palm
oil, an ingredient found in nearly 50%
of packaged supermarket products,
and cocoa, the main Ingredient in
chocolate. According toa 201314
report from Tulane University, there
are an estimated 2 million children
working In the cocoa sector in

West Africa. e—

CLOTHES. Labor
abuse of children and
adults ingarment
manufacturing eours
In numerous countries
from South America
to Southeast Asla.
From simple T-shirts
to lueury eveningwear,
your clothes may have
been cut, stitched,

or embellished by an
exploited worker,

MAKEUP. Chilldren
InIndlia face health

and safety hazards
mining mica, amineral
commonly found in
lipstick, eye shadow, face
pawder, and nall palish.

I_' LEATHER. Children are

exposed to hazardous
working conditions in the
leather tanning industry in
Bangladesh, India, Pakistan,
and Vletnam. This leather s
used to produce handbags
and other goods.

Source: Basad onresearch by the LS, Department of Labor's Bureau of International Labor Affairs

lSHOES.Fuotwear
manufacturing, primarily
in Asla, has a documented
child labor problem.
Children are more
likely to be involved
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subcontracted from formal
factories to informal
workplaces, making it
harder to detect and deter.

Common Goods Produced by Child or Forced Labor, 2018.140

140 source: Department of Labor, 2018 List of Goods Produced by Child Labor or Forced Labor
(Washington, DC: Department of Labor, 2018), 20, https://www.dol.gov/agencies/ilab/reports/child-labor/

list-of-goods-print.
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The $2.5 trillion to $3 trillion fashion and apparel industry employs more than 75
million people along its global value chain, approximately two thirds of which are
women.141 But how is their labor secured? For many in emerging markets, work in
industries like fashion and apparel is the only way to survive. The U.S. imports $47 billion
garments annually from clothing-producing countries and industries considered at risk of

using modern slavery.142

Manufacturers can sell apparel at competitive prices while still making substantial
profits because people, for example, Cambodians, mostly women, will sew for about 50
cents per hour.143 Those who work in these inhumane conditions consider themselves
fortunate and dare not speak of change, as they make a living wage. In Cambodia, where
this labor is state-sanctioned, a 2014 protest by workers for better working conditions
resulted in four deaths and many injuries at the hands of government forces.144 The reality
is that modern slavery is a problem for state actors as well as for private criminal elements.
Through the actions of these actors, on the backs of those forced to work in conditions of

slavery, Americans enjoy privileged consumption of goods at competitive price points.

141 Anita Whitehead, Joanne Beatty, and Jeremiah Magpile, Threading the Needle: Weavingthe
Sustainable Development Goals into the Textile, Retail,and Apparel Industry (Tysons, VA: KPMG, 2018),
https://www.comunicarseweb.com/sites/default/files/kpmg-threading-needle-report.pdf.

142 Minderoo Foundation, “Global Slavery Index.”

143 patrick Winn, “The Slave Labor behind Your Favorite Clothing Brands: Gap, H&M and More
Exposed,” Salon, March 22, 2015, https://www.salon.com/2015/03/22/
the_slave_labor_behind_your_favorite_clothing_brands_gap_hm_and_more_exposed_partner/.

144 patrick Winn, “The Cambodians Who Stitch Your Clothes Risk Everything for a Liveable Wage,”
Public Radio International, January 6, 2014, https://www.pri.org/stories/2014-01-06/cambodians-who-
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Figure 2. Child and Forced Labor by the Numbers.145

F. CONCLUSION

To sum up, modern slavery, in all of its forms, continues to affect the United States
today. Its effects are interwoven into our daily lives and routines whether we know or not,
and even more so, whether we choose to ignore that fact that we are a part of the problem.
All in all, while de jure slavery may have been abolished, de facto slavery still remains
prevalent in myriad forms across the globe. According to Seymour Drescher, American
historian and slavery studies expert, Adam Smith warned his student not to be “deceived
by the absence of slavery in their small corner of the globe. Slavery was to be found on
every continent, and was likely to endure for ages, if not forever.”146 Indeed, as long as
there is supply and demand for it, modern slavery will linger, the only difference being the

transition from antiquity to ubiquity.

145 source: Department of Labor, 2018 List of Goods Produced by Child Labor or Forced Labor, 16—
17.

146 Seymour Drescher, “From Consensus to Consensus: Slavery in International Law,” in The Legal
Understanding of Slavery, ed. Jean Allain (Oxford, UK: Oxford University Press, 2014), 90.
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1. The U.S. Anti-slavery Framework
Our lives begin to end the day we become silent about things that matter.
—0Dr. Martin Luther King, Jr.

It is fair to say that modern slavery and its underlying supporting activities threaten
U.S. security, destabilize rule of law, and often disrupt or destroy the lives of persons
impacted by this criminal activity. To this end, the American anti-slavery framework
consists of a panoply of laws and regulations, as well as agreements that have been ratified
or adopted by the United States as a member party of international organizations such as
the UN and others. Among the many U.S. laws and regulations discussed as follows, the
problem that slavery exists in the supply chains of services or goods manufactured and
consumed by Americans is acknowledged by the lawmakers. Where the anti-slavery
framework falls short is that, what enters the U.S. commercial supply chain, is left to
private business to self-police; the legislative and law enforcement resources have little

control or authority.

Amendment XIII to the U.S. Constitution (Thirteenth Amendment) outlawed
slavery in the United States. The first section of the Thirteenth Amendment provides that
“neither slavery nor involuntary servitude, except as a punishment for crime whereof the
party shall have been duly convicted, shall exist within the United States, or any place
subject to their jurisdiction.”147 Arguably, the second section of the Thirteenth
Amendment is even more powerful. It simply states that “Congress shall have power to

enforce this article by appropriate legislation.”148

Through the authority of the Thirteenth Amendment, a number of laws have been
passed to correct the inhumanity occasioned by slavery in the United States. While on one
hand the Thirteenth Amendment addressed the issue of outright ownership of persons by
another within the United States, it still authorized forced, unpaid labor by prisoners, and

was silent on the position of the country beyond its borders. January 31, 1865, became the

147 «13th Amendment to the U.S. Constitution: Abolition of Slavery (1865),” Our Documents, 1865,
https://www.ourdocuments.gov/doc_large_image.php?flash=false&doc=40.

148 our Documents.
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effective date formally abolishing what has been described as “old” slavery.149 The
Thirteenth  Amendment’s broad enforcement powers are limited only by what is

“appropriate.” 10

Proclaimed as Resolution 217A by the UN General Assembly on December 10,
1948, the Universal Declaration of Human Rights (UDHR) was adopted by the U.S. and
47 other nations and sets forth the fundamental rights of and protections for all people.151
The UDHR is the seminal guidance on human rights across the globe and translated into
more than 500 languages and is simply a codification of the standard rights and freedoms
that are afforded to every person that should be observed by every member state of the UN.
UDHR provides that “all human beings are born free and equal in dignity and rights. They
are endowed with reason and conscience and should act towards one another in a spirit of
brotherhood.”152 Recognizing the continued existence of slavery almost a century after it
was legally abolished in the United States and elsewhere, Article 4 of the UDHR expressly
states that “no one shall be held in slavery or servitude; slavery and the slave trade shall be
prohibited in all their forms.”153 U.S. first lady Eleanor Roosevelt, the first chair of the
Commission on Human Rights that drafted the declaration, proclaimed that it “may well
become the international Magna Carta of all men everywhere ... [comparable to] the

adoption of the Bill of Rights by the people of the United States.”154

149 Bales, Disposable People, 14-19.
150 #13th Amendment to the U.S. Constitution: Abolition of Slavery (1865).”

151 “Universal Declaration of Human Rights,” United Nations, December 10, 1948,
http://www.un.org/en/universal-declaration-human-rights/index.html.

152 yYnited Nations.
153 United Nations.

154 Eleanor Roosevelt, “On the Adoption of the Universal Declaration of Human Rights,” American
Rhetoric, December 9, 1948, https://americanrhetoric.com/speeches/
eleanorrooseveltdeclarationhumanrights.htm.
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G. FEDERAL LAWS
1. Trafficking Victims Protection Act of 2002 and Reauthorizations

The TVPA of 2002, an extension of the Victims of Trafficking and Violence
Protection Act of 2000, was the first law enacted to directly address the issue of modern
slavery and provide for not only enforcing criminal laws against traffickers but also to
attend to the resulting needs of trafficked persons.195 TVPA describes trafficking in
persons as “a contemporary manifestation of slavery ... [that is] abhorrent to the principles
upon which the United States was founded.”156 Its purpose and intent was to “ensure just
and effective punishment of traffickers, and to protect their victims.”157 TVPA is built on
the “*3P” paradigm—yprosecution, protection, and prevention ... the fundamental framework

used around the world to combat human trafficking.”158

Prosecution refers to the enactment of laws that criminalize trafficking and providing
appropriate penalties (i.e., imprisonment) for those who exploit other humans for profit.
Protection refers to the identification of victims, providing them with the necessary benefits
and support (e.g., medical and social services), protecting them from perpetrators, and when
necessary, repatriating them. Prevention refers to raising public awareness, developing and
supporting law enforcement capacity to address this crime, reducing the demand for goods and

services produced or rendered by victims of modern slavery.159

TVPA also offers a means to track the efforts to combat human trafficking. Under
TVPA, the Office to Monitor and Combat Trafficking in Persons (TIP Office) was
established within the Department of State. One of its principle requirements is the
publication of the annual Trafficking in Persons (TIP) report. The report identifies

trafficking concerns in countries and ranks the efforts of each country to combat the

155 ys. Congress, Victims of Trafficking and Violence Protection Act of 2000.
156 y s. Congress.
157 ys. Congress.

158 «3ps: Prosecution, Protection, and Prevention,” U.S. Department of State (blog), accessed
December 2, 2019, https://www.state.gov/3ps-prosecution-protection-and-prevention/.

19 ys. Congress, Victims of Trafficking and Violence Protection Act of 2000.
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identified problems. The law further established the President’s Interagency Task Force to
Monitor and Combat Human Trafficking. The TVPA has been reauthorized several times

over the years, each modifying or enhancing the various means to combat this crime.

The 2003 reauthorization gave victims the right to bring legal actions against their
traffickers, added human trafficking to the list of crimes that can be prosecuted under the
Racketeering Influenced Corrupt Organizations statute, mandated that the U.S. Attorney
General provide annual reports to Congress on trafficking activities, and provided
protection from deportation for certain victims and their families.160 The 2005
reauthorization added programs for minors, funded state trafficking activities, and
expanded authorities to address international trafficking issues that impact the United
States.161 One example of these enhancements is the amended government contracting
regulation to prevent the acquisition of goods or services from entities that promote or
engage in human trafficking.162 The 2008 reauthorization directed that information be
provided to persons applying for work and employment-based visas, set additional
requirements for domestics employed by diplomats, enhanced penalties for traffickers,
enhanced reporting requirements of the Attorney General, developed a child repatriation
program for trafficked children, directed the FBI to include classifications for human

trafficking offenses, and created the Child Soldiers Prevention Act of 2008 (CSPA).163

The CSPA requires the Department of State Annual Trafficking in Persons Report
to list any foreign “armed forces or government-supported armed groups that recruit and
use child soldiers.”164 According to the Child Soldier Prevention Act of 2007, a child

soldier is

160 Trafficking Victims Protection Reauthorization Act of 2003, H.R. 2620, 108th Cong. (2003),
https://www.congress.gov/bill/108th-congress/house-bill/02620.

161 Trafficking Victims Protection Reauthorization Act of 2005, H.R. 972, 109th Cong. (2006),
https://www.congress.gov/bill/109th-congress/house-bill/972.

162 4 R. 972, Trafficking Victims Protection Reauthorization Act of 2005.

163 william Wilberforce Trafficking Victims Protection Reauthorization Act of 2008, Public Law
110-457, U.S. Statutes at large (2008) 122: 504491, https://www.congress.gov/bill/110th-congress/house-
bill/7311.

164 y s. Department of State, 2019 Trafficking in Persons Report, 30.
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1. any person under age 18 who takes a direct part in hostilities as a
member of governmental armed forces;

2. any person under age 18 who has been compulsorily recruited into
governmental armed forces;

3. any person under age 16 voluntarily recruited into governmental
armed forces; and

4. any person under age 18 recruited or used in hostilities by armed
forces distinct from the armed forces of a state; and

5. includes any person ... who is serving in any capacity, including in

a support role such as a cook, porter, messenger, medic, guard, or
sex slave.165
Presumably this recorded information will impact foreign assistance to the
governments in which child soldiers are determined to exist. As discussed later, that may
not be the optimal solution because withdrawing support that could be directed toward
eradication of the conflict or circumstances leading to the use of child soldiers is likely to

exacerbate the problem.

Similarly, the reauthorizations of 2013 and 2017 (also known as the Frederick
Douglass Trafficking Victims Prevention and Protection Reauthorization Act of 2018)
further enhance the U.S. anti-slavery scheme. The 2013 reauthorization directed, among
other things, that the Department of Labor (DOL) engage in additional efforts to monitor
and combat forced labor and child labor in both the United States and in foreign countries.
One of the deliverables is a listing of goods that the DOL Bureau of International Labor
Affairs (ILAB) determines to be at risk of being produced in violation of international
standards for child labor or forced labor, and to “encourage specified publicly-traded or
private entities carrying out business operations in the United States to disclose annually
on their websites and to the Secretary any measures taken to address conditions of forced
labor, slavery, human trafficking, and child labor within their supply chains”166 [emphasis
added]. To this end, while Mars Incorporated specifically addresses United Kingdom and

California statutory requirements in its Modern Slavery Statements for 2016, 2017, and

165 child Soldier Prevention Act of 2007, S. 1175, 110 Cong., Pub. L. No. S.1175 (2007),
https://www.congress.gov/bill/110th-congress/senate-bill/1175/text.

166 Trafficking Victims Protection Reauthorization Act of 2013, H.R. 898, 113th Cong. (2013),
https://www.congress.gov/bill/113th-congress/house-bill/898.
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2018, and its undated California Transparency in Supply Chains Act statement, there is no
annual disclosure specifically directed to the U.S. government, presumably because none
is required.167 Similarly, Nestle posts 2016 and 2017 Modern Slavery Statements as
required by the United Kingdom.168 A California Transparency in Supply Chains Act

statement is also posted, but none is found directed to the U.S. government.169

The 2017 Trafficking Victims Protection Reauthorization Act (TVPRA), enacted
in January 2019, provides for enhanced monitoring of global anti-trafficking activity by
the Department of State. Monitoring enhancements include, for example, reporting
requirements and developing action plans for certain countries that fall short on their anti-
trafficking efforts.170 This most recent authorization further places obligations on
multilateral development banks to develop strategies to reduce the prevalence of trafficking
in persons.171 These strategies include conducting risk assessments and integrating anti-
human trafficking interventions in, for example, project development, procurement, and

evaluation policies.172

The National Defense Authorization Act for Fiscal Year 2013 further amended the
TVPA. That law authorizes federal agencies to terminate any grant, contract, or cooperative
agreement that involves grantees or contractors who “engage in acts that directly support
or advance human trafficking.”173 It further authorizes federal agencies to terminate any
agreement with a vendor that destroys or denies access to an immigrant employee or fails

167 “Sustainability Plan,” MARS, accessed June 6, 2019, https://www.mars.com/sustainability-plan.

168 Nestle UK, “Modern Slavery and Human Trafficking Report 2016,” September 2016,
https://www.nestle.co.uk/sites/g/files/pydnoad61/files/asset-library/documents/39506 nestle_mod-slave-
act_ab_30sep.pdf; Nestle UK Ltd, “Modern Slavery and Human Trafficking Report 2017,” April 2018,
https://www.nestle.co.uk/sites/g/files/pydnoad61/files/asset-library/documents/aboutus/corporate-reporting/
nestle-mod-slave-act-2017-17-april.pdf.

169 “california Transparency in Supply Chains Act,” Nestlé USA, accessed November 9, 2019,
https://www.nestleusa.com/socialimpact/california-transparency-act-detail.

170 Trafficking Victims Protection Reauthorization Act of 2017. S. 1862, 115th Cong. (2019),
https://www.congress.gov/bill/115th-congress/senate-bill/1862/text.

171 5. 1862, Trafficking Victims Protection Reauthorization Act of 2017.
172 5. 1862, Trafficking Victims Protection Reauthorization Act of 2017.

173 National Defense Authorization Act for Fiscal Year 2013, H.R. 4310, 112th Cong. (2013),
https://www.congress.gov/bill/112th-congress/house-bill/4310.
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to pay the employee’s repatriation costs once their employment in the United States
ends.174 The law also authorizes termination of any agreement when the grantees or
contractors “solicit prospective employees under false pretenses ... charge recruited
employees unreasonable placement or recruitment fees, or ... provide inadequate housing

conditions.”175

2. Tariff Act of 1930

Section 307 of the Tariff Act of 1930, also known as the Smoot-Hawley Act (Tariff
Act) prohibits the importation of “all goods, wares, articles, and merchandise mined,
produced, or manufactured wholly or in part in any foreign country by convict labor or/and
forced labor or/and indentured labor under penal sanctions.”176 The Tariff Act mirrors the
ILO’s Forced Labour Convention of 1930, of which the United States is not a party.
Importation of goods that meet these criteria are explicitly prohibited and are not permitted
entry at any ports in the United States. They are “subject to exclusion and/or seizure [by
the Secretary of the Treasury] and may lead to criminal investigation of the importer” of
the goods.177 When the Tariff Act went into effect on January 1, 1932, it contained a caveat
that exempted goods “which are not mined, produced, or manufactured in such quantities
in the United States as to meet the consumptive demands of the United States.”178 This
provision of the statute came to be known commonly as the consumptive demand clause.
These functions were transferred to the U.S. Customs and Border Patrol (CBP) established
on March 1, 2003, under the U.S. Department of Homeland Security. This loophole
effectively sanctioned the use of slave labor by allowing goods produced under those
conditions to flow into U.S. global supply chains and imported consumer goods, creating
an appetite, or demand, for such goods by Americans. Examples of goods that were

permitted under the consumptive demand exception include soda ash, calcium chloride,

174 H.R.4310, National Defense Authorization Act for Fiscal Year 2013.
175 H.R.4310, National Defense Authorization Act for Fiscal Year 2013.

176 «19 U.S. Code § 1307. Convict-Made Goods; Importation Prohibited,” Legal Information
Institute, accessed October 2, 2019, https://www.law.cornell.edu/uscode/text/19/1307.

17 Legal Information Institute.

178 Legal Information Institute.
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caustic soda, stevia, peeled garlic, toys and garments from China, and cotton and cotton

products from Turkmenistan.179

The Trade Facilitation and Trade Enforcement Act of 2015 (TFTEA), was signed
into law by the president on February 24, 2016, repealing the “consumptive demand”
clause of the Tariff Act of 1930.180 The repeal was intended to help ensure fairness and
competition in the global trade environment; its effect was to bolster the enforcement
authority of the CBP by allowing agents to deny entry of goods of any type from entering
the United States if they are made with forced labor.181 To better accomplish trade
enforcement, the CBP engages with the private sector to appropriately meet the demands
of the growing global supply chain. Under this legislation, the CBP has used its enhanced
authority to investigate and enforce customs laws at all points of entry into the United

States and has taken significantly greater action in trade enforcement than in prior years.182

Pursuant to the Tariff Act, the CBP acts on information that may be reasonably
indicative of violations of section 307. Based on this information, withhold release orders
(WRO) can be issued, detaining the subject goods at ports of entry. Within 60 days of the
WRO, the burden shifts to the importer of the goods to demonstrate that the goods comply
with U.S. laws, or they must be re-exported. After 60 days of inaction by the importer, the
goods are deemed abandoned and destroyed. Should the CBP commissioner make a
conclusive determination that any such imported goods were made with forced labor, the

findings are published and the goods are treated as prohibited imports.183

179 “wjithhold Release Orders and Findings,” U.S. Customs and Border Protection, accessed
November 9, 2019, https://www.cbp.gov/trade/programs-administration/forced-labor/withhold-release-
orders-and-findings.

180 Trade Facilitation and Trade Enforcement Act of 2015, H.R. 644, 114th Cong. (2016),
https://www.congress.gov/bill/114th-congress/house-bill/644/text.

18lys. Congress, “Justice for Victims of Trafficking Act of 2015,” Pub. L. No. 114-22, 18 USC 1
United States Code (2015), https://www.congress.gov/114/plaws/publ22/PLAW-114publ22.pdf.

182 y.s. customs and Border Protection, “Trade Facilitation and Trade Enforcement Act
Accomplishments 2018 (Washington, DC: U.S. Customs and Border Protection, February 2018),
https://www.cbp.gov/sites/default/files/assets/documents/2018-Feb/cbp-tftea-factsheet. pdf.

183 H.R. 644, Trade Facilitation and Trade Enforcement Act of 2015.
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Another law that could be viewed as an extension to the Tariff Act of 1930 is the
Countering America’s Adversaries Through Sanctions Act (CAATSA), directed at Russia,
Iran, and North Korea.184 Section 321(b) of CAATSA provides that goods imported from
North Korea are prohibited from entry into the United States and are subject to forfeiture
or seizure unless there is a finding of clear and convincing evidence, a high standard of
proof, that “the goods, wares, articles, or merchandise were not produced with convict
labor, forced labor, or indentured labor under penal sanctions.”185 This presumption that
goods are made with slave labor until demonstrated otherwise is limited to North Korea is
rebuttable, as U.S. government reports state that North Korea is not an isolated example of
importing high-risk goods.

3. Dodd-Frank

The 2010 Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-
Frank) requires that certain industries “disclose to the Securities and Exchange
Commission (SEC) whether products that they manufacture contain conflict minerals—
tin, tantalum, tungsten, and gold.”186 The intent of the law was to provide for labeling of
manufactured products as “[Democratic Republic of the Congo] DRC conflict free”
meaning that “the product does not contain conflict minerals that directly or indirectly
finance or benefit armed groups in the Democratic Republic of the Congo or an adjoining

country.”187

At the time of Dodd-Frank’s enactment, Congress determined that these conflict
minerals were financing, directly or indirectly, “extreme levels of violence ... and

contributing to an emergency humanitarian situation”188 in the DRC and its neighboring

184 Legal Information Institute, “19 U.S. Code § 1307. Convict-Made Goods; Importation
Prohibited.”

185 Legal Information Institute.

186 podd-Frank Wall Street Reform and Consumer Protection Act of 2010, Pub. L. No. 111-203, 124
Stat. 1376 U.S. Code (2010), sec. 1502, https://www.congress.gov/111/plaws/publ203/PLAW-
111publ203.pdf.

187 Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010.
188 Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010.
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countries. In one of the deadliest wars in history, inhumane acts were carried out by non-
state armed groups as well as members of the Congolese national military against civilians.
Tungsten, tantalum, tin, and gold mined in DRC (3TG) can be found in products
manufactured by a range of industries including the electronics and jewelry industries.
Although the SEC’s implementing regulations became effective in late 2012, the issue of
whether its Conflict Minerals Rule was enforceable was, for years, the subject of ongoing
debate, particularly since the failure to disclose is subject to neither a penalty nor a ban on
importation.189 A simple description of the everyday use of conflict materials in the daily

lives of Americans is shown in Figure 3.

AVERAGE AJ "rﬂCAJ\I % F\I Y LJSF OF CONFLICT MINERALS

Conflict minerals fons of G anf man rights abuses

QD

Tungsten |

Gold ‘{{*j

Average ,.s. g
e 05 A7 2%
spend per day: " __c- - :m.

mins,

Figure 3. Average American’s Daily Use of Conflict Materials.190

189 Marc Butler, “Why the Conflict Minerals Rule Refuses to Die,” Intelligize (blog), June 21, 2018,
https://www.intelligize.com/why-the-conflict-minerals-rule-refuses-to-die/.

190 spurce: Eric Renacci, “Conflict Minerals Rule Weekly Recap #1--February 22, 2013,” Conflict
Minerals Law, March 4, 2013, https://www.conflictmineralslaw.com/2013/03/04/conflict-minerals-rule-
weekly-recap-15-february-22-2013/.
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According to a 2016 study by the Pew Research Center, 77% of all Americans had
asmartphone and 51% of all Americans owned a tablet computer.191 Four out of five adults

in the United Kingdom had a smartphone in 2016.192 Conflict materials, specifically

tantalum, tin, tungsten, and gold are used to manufacture smartphones (Figure 4).

Conflict minerals clampdown
The Securities and Exchange Commission has ruled that U.S.-listed
manufacturers such as Apple and Boeing must scrutinise the sources
of four metals to make sure they don’t help fund human rights abuses
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Figure 4. Conflict Materials in Smartphones.193

The conflict mineral disclosure requirement was the subject of litigation in the

matter of National Association of Manufacturers v. SEC.194 The federal appeals court held

191 Krishna De, “Deloitte Mobile Consumer Report UK 2016,” SlideShare, December 14, 2016,
https://www.slideshare.net/krishnade/deloitte-mobile-consumer-report-uk-2016.

192 Krishna De.

193 source: “Conflict Minerals Infographic,” Graphic News, accessed November 9, 2019,
https://www.graphicnews.com/en/pages/29701/BUSINESS_Conflict_minerals.

194 National Association of Manufacturers et al., Appellants v. Securities and Exchange Commission,
F.3d 518 (United States Court of Appeals for the District of Columbia Circuit 2015).
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that companies have a right to protected speech in their advertising when the public has
only a tenuous interest in the disclosure. Twice, the court found that part of the conflict
minerals law violated the First Amendment rights of businesses by forcing them to declare
that their goods were not DRC—conflict free.195 The relevant significance of Dodd-Frank
is that 3TG minerals are produced using forced labor, and more significantly, child labor,

in order to finance armed groups and human rights violators.196

One mineral that did not make it to the Dodd-Frank 3TG list is cobalt. The DRC
produces more than 50% of the world supply of cobalt, used to manufacture lithium-ion
batteries used for smartphones and electric cars.197 The circumstances are virtually the
same as with the other conflict minerals: child and forced labor working in inhumane and
hazardous conditions in the supply chains of multinational corporations including large
U.S. companies. Amnesty International argues that “the dangers to health and safety make
mining one of the worst forms of child labour. Companies whose global profits total $125
billion cannot credibly claim that they are unable to check where key minerals in their

productions come from.”198

Americans are major consumers of the end products, yet there is nothing in place,
other than appeals to corporations to keep this slave labor out of their supply chains.
Without either an affirmative mandate to do so or penalties for failure to comply, there is
no incentive for businesses to change their practices. Some of the global companies
engaged in manufacture of goods using DRC cobalt are shown in Figure 5. It is interesting
that most end-product manufacturers deny a connection to DRC cobalt, yet companies in

their supply chains are known to secure cobalt from DRC.

195 Cydney Posner, “Final Judgment Entered in Conflict Minerals Case, National Association of
Manufacturers v. SEC,” Cooley PubCo (blog), April 3, 2017, https://cooleypubco.com/2017/04/03/final-
judgment-entered-in-conflict-minerals-case-national-association-of-manufacturers-v-sec/.

196 Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010.

197 “Exposed: Child Labour Behind Smart Phone and Electric Car Batteries,” Amnesty International,
January 19, 2016, https://www.amnesty.org/en/latest/news/2016/01/child-labour-behind-smart-phone-and-
electric-car-batteries/.

198 Amnesty International.
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- POTENTIAL DRC COBALT SUPPLY CHAIN According to publicly available information

W smeiterirefiner
W Battery companent manufacturers p=man CDM / Huayou Cobalt Roc
M Baltery manulaciurer ' :

W Electronic goods and vehicle
manufacturers

hd e w

* Indicates companies |

which deny a connaction

to thiz patential supply Shanshan New fanjin i ..

Ehmr Snior:to LHE cobut Material e !
H : |

Figure 5. Potential DRC Cobalt Supply Chain.199

4. Other Related Laws

Pursuant to Executive Order 13627 and Title XVII of the National Defense
Authorization Act for Fiscal Year 2013, the Federal Acquisition Regulation (FAR) was
amended in order to provide a means to eliminate trafficking in persons in government
contracts and requirements for awareness, compliance, and enforcement consistent with

U.S. anti-trafficking law and policy.200 The FAR amendment further required that any

199 source: Amnesty International.

200 “Hyman Trafficking 101: Acquisition Workforce,” U.S. Customs and Border Protection, accessed
August 4, 2018, https://www.dhs.gov/sites/default/files/publications/blue-campaign/materials/infosheet-
acquisition-workforce/bc-infosheet-federal-acquisition-workforce. pdf.
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contracts outside the United States that exceed $500,000 must have a compliance plan and

the contractor is subject to annual certifications.201

The White-Slave Traffic Act of 1910, commonly referred to as the Mann Act, was
intended to regulate interstate and foreign transportation of individuals who were being
trafficked for illicit sexual activity.202 Section 2423 of Mann Act addressed the
transportation of minors, giving higher priority to cases involving persons under the age of
18. It provided for enhanced penalties of imprisonment from 10 to 30 years. This law
proscribes activity conducted outside the United States by an American citizen in the same
manner as though the illegal activity occurred on U.S. so0il.203 It further provides that an
attempt of conspiracy to commit in illegal sexual conduct with a minor carries the same
penalty as though the act had occurred.204 Like the Thirteenth Amendment, the passage of
this law could not possibly have anticipated that we would be encountering modern slavery
as widespread as it is today. What is impressive about the Mann Act is the extension

afforded to prosecution of U.S. citizens engaging in illicit acts in sovereign nations.

The National Defense Authorization Act for Fiscal Year 2017 includes an initiative
to end modern slavery, providing significant funding for military training programs and
other resources to counter human slavery. Funding also provided for development of
programs with monitoring and evaluation requirements with the goal of reducing the
prevalence of human slavery where armed forces personnel are deployed overseas.205 An
appropriation of $37.5 million was authorized for each fiscal year from 2017 through 2020,
with a sunset date of the program on September 30, 2020.

201 Federal Register, “Federal Acquisition Regulation; Ending Trafficking in Persons,” Federal
Register 80 (January 29, 2015): 4967-92.

202 «18 U.S. Code § 2421. Transportation Generally,” LIl / Legal Information Institute, accessed
October 5, 2019, https://www.law.cornell.edu/uscode/text/18/2421.

203 «18 U.S. Code § 2423. Transportation of Minors,” Legal Information Institute, accessed October
5, 2019, https://www.law.cornell.edu/uscode/text/18/2423.

204 Legal Information Institute.

205 National Defense Authorization Act for Fiscal Year 2017, S. 2943, 114th Cong., accessed
September 12, 2018, https://www.govtrack.us/congress/bills/114/s2943/text.
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Another related law, the Global Magnitzsky Human Rights Accountability Act

enacted in 2015, authorizes the president to impose restrictions on entry into the United

States and property sanctions on any foreign person or entity

responsible for extrajudicial killings, torture, or other gross violations of
internationally recognized human rights committed against individuals in
any foreign country who seek to expose illegal activity carried out by
government officials; or to obtain, exercise, defend, or promote
internationally recognized human rights and freedoms.206

A summary of laws and regulations that address slavery and human trafficking

appears in Table 1.

Table 1.

Table of Laws

U.S. Constitution,13™" Abolishes slavery in all All Criminal penalties | Does not address
Amendment its forms modern slavery if
persons are not
“owned”
Executive Order 13627 Amends the FAR to All Ineligibility/ Honor system
prohibit procurement that | government debarment disclosure
involve human contractors
trafficking
Trafficking Victims Prosecute, Protect & Traffickers of | Enhanced Assists victims who
Protection Act of 2000, Prevent persons for criminal and civil | assist with prosecution
and reauthorizations Establishes President’s all purposes penalties
Task Force and mandates
publication of certain
data
Mann Act Prohibits interstate and Americans Criminal penalties | Only pertains to sex
foreign transport of engaged in trafficking.
persons trafficked for sex
sexual activity trafficking in
the U.S. and
abroad
Child Soldiers All known instances of Foreign Shaming, Limits Withdrawal of aid can
Prevention Act of 2008 child soldiers must be governments | foreign aid exacerbate underlying
listed in the Trafficking causes of trafficking/
in Persons Report slavery
Tariff Act of 1930 Prohibits importation of All imports Withhold release | Exempted goods that
(Smoot Hawley Act) goods made with forced orders, don’t meet U.S.

labor into the U.S.

destruction of
goods or re-
exportation

“consumptive demand”

206 G|obal Magnitsky Human Rights Accountability Act, S. 284, 114th Cong. (2016),

https://www.congress.gov/bill/114th-congress/senate-bill/284/text.
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Adversaries through
Sanctions Act

that goods from covered
countries are made with
slave labor

North Korea

Trade Facilitation and Repealed the All imports Prohibits entry of | Enforcement resources
Trade Enforcement Act “consumptive demand” certain goods into

of 2015 clause the U.S.

Countering America’s Rebuttable presumption Russia, Iran, Forfeiture/seizure | Focused on goods from

North Korea

Dodd-Frank Wall Street

Requires disclosure of

Producers of

Shaming

Companies have a right

Human Rights
Accountability Act

foreign person or entity
responsible for human
rights violation of

entities that
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H. TREATIES, CONVENTIONS, AND PROTOCOLS

The United States is a party to notable internationals treaties and conventions that

are further discussed in a subsequent chapter. While these agreements are not enforceable
per se, they serve as guidance in the overall effort to combat modern slavery and are the
basis of a number of strategies implemented and programs developed in response to this
global crisis. There are others, for example the ILO’s Forced Labour Convention of 1930
(also known as Convention No. 29), to which the U.S. is not a party but on which some of

our laws are based.207

Paramount in the context of modern-day slavery is the Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and Children,

Supplementing the UN Convention Against Transnational Organized Crime (Palermo

207 nternational Labour Organization, “C029 - Forced Labour Convention, 1930 (No. 29),” 1930,
NORMLEX Information System on International Labour Standards, accessed October 8, 2019,
https://www.ilo.org/dyn/normlex/en/f2p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C029.
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Protocol).298 The Palermo Protocol provides the fundamental framework for combatting
trafficking in persons, adopted by the U.S. (our 3Ps approach) and the more than 120 other

signatories to the protocol.209

In response to a series of 2001 media exposés that highlighted the use of child slaves
in cocoa production in Coéte d’lvoire, U.S. Senator Tom Harkin (D-lowa) and
Representative Eliot Engel (D-NY) proposed in an agricultural bill a requirement for
manufacturers of chocolate products to certify and label their goods as made without slave
labor.210 Such a system would have been a huge blow to Mars, Hershey, Nestle, and other
chocolate giants that are either U.S. companies or have significant U.S. markets because to
label chocolate products with that certification was unlikely without verification of their
respective global supply chains. One of the major problems is that, arguably, the
multinational corporations do not even know with certainty if slave-produced cocoa is
mixed with free cocoa from the country of origin, much less when it is mixed with cocoa

from other countries along their supply chains.211

The chocolate industry agreed to a voluntary protocol, the “Protocol for the
Growing and Processing of Cocoa Beans and their Derivative Products in a Manner that
Complies with ILO Convention 182 Concerning the Prohibition and Immediate Action for
the Elimination of the Worst Forms of Child Labor,” more commonly referred to as the
Harkin-Engel Protocol or Cocoa Protocol.212 Entered into in 2001, the protocol initially
provided for a compliance date of July 1, 2005, by which the chocolate industry and its
stakeholders would have implemented standards of public certification consistent with
federal law. More specifically, the protocol required that the stakeholders research,

208 “protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and
Children, Supplementing the United Nations Convention against Transnational Organized Crime,” UN
Human Rights Office of the High Commissioner, November 15, 2000, https://www.chchr.org/en/
professionalinterest/pages/protocoltraffickinginpersons.aspx.

209 YN Human Rights Office of the High Commissioner.

210 chocolate Class, “The Dark Side of Chocolate — Is There a Light at the End of the Tunnel?,”
Chocolate Class (blog), May 3, 2019, https://chocolateclass.wordpress.com/tag/harkin-engel-protocol/.

211 Kevin Bales, “Slavery in Its Contemporary Manifestations,” in The Legal Understanding of
Slavery, ed. Jean Allain (Oxford, UK: Oxford University Press, 2014), 290.

212 chocolate Manufacturers Association, “Protocol.”
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exchange, and take “action to enforce the internationally-recognized and mutually agreed
upon standards to eliminate the worst forms of child labor in the growing and processing
of cocoa beans and their derivative products and to establish independent means of
monitoring and public reporting on compliance with those standards.”213 This did not

occur and a number of extensions have since been granted.

l. STRATEGIES TO COMBAT MODERN SLAVERY

There are several key executive level partners at the forefront of the U.S. counter-
modern slavery efforts. While their efforts are interwoven, they are to an extent siloed. To
date, the focus has been on modern slavery as a plague within our borders with most of the
resources directed to the sex industry, agricultural workers, and domestic servitude. It is
becoming more and more evident that strategic eyes must be retrained to the atrocities
occurring beyond our borders, those that impact most Americans in some manner. Until
there is a firm grip on modern slavery in the global labor market, we continue to support
bad actors and risk developing the next generation of extremists. The most critical agencies

and their respective roles and strategies are discussed in the following sections.

1. Department of State

The U.S. Department of State (State) looks at modern slavery from a global
diplomacy perspective. As part of its mandate from the TVPA, The Office to Monitor and
Combat Trafficking in Persons (TIP Office) was established under the Office of the Under

Secretary for Civilian Security, Democracy, and Human Rights. The office’s stated role is

objectively analyzing government efforts and identifying global trends,
engaging in and supporting strategic bilateral and multilateral diplomacy,
targeting foreign assistance to build sustainable capacity of governments
and civil society, advancing the coordination of federal anti-trafficking
policies across agencies, managing and leveraging operational resources to
achieve strategic priorities, and engaging and partnering with civil society,

213 Chocolate Manufacturers Association.
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the private sector, and the public to advance the fight against human
trafficking.214

To meets its requirements, TIP Office runs the Program to End Modern Slavery
and publishes the annual Trafficking in Persons Report (TIP), which is a comprehensive
assessment of what governments around the world are doing to eliminate human
trafficking. The TIP lists countries in four categories on three tiers based on compliance

efforts made by their respective governments in accordance with “minimum standards for

the elimination of trafficking” provided for in section 108 of the TVPA.215 The details for

the individual country rankings are:

Tier 1. Countries whose governments fully meet the TVPA’S minimum
standards for the elimination of trafficking.

Tier 2: Countries whose governments do not fully meet the TVPA’s
minimum standards but are making significant efforts to bring themselves
into compliance with those standards.

Tier 2 Watch List: Countries whose governments do not fully meet the
TVPA’s minimum standards but are making significant efforts to bring
themselves into compliance with those standards and ... the absolute
number of victims of severe forms of trafficking is very significant or is
significantly increasing; there is a failure to provide evidence of increasing
efforts to combat severe forms of trafficking in persons from the previous
year, including increased investigations, prosecution, and convictions of
trafficking crimes, increased assistance to victims, and decreasing evidence
of complicity in severe forms of trafficking by government officials; or the
determination that a country is making significant efforts to bring itself into
compliance with minimum standards was based on commitments by the
country to take additional steps over the next year.

Tier 3: Countries whose governments do not fully meet the TVPA’s
minimum standards and are not making significant efforts to do so.216

214 “Office to Monitor and Combat Trafficking in Persons,” U.S. Department of State, accessed
October 9, 2019, https://www.state.gov/bureaus-offices/under-secretary-for-civilian-security-democracy-
and-human-rights/office-to-monitor-and-combat-trafficking-in-persons/.

215y s. Congress, Victims of Trafficking and Violence Protection Act of 2000.
216 Department of State, 2019 Trafficking in Persons Report, 36-37.
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TIP rankings may change annually for each country based on its adherence to
TVPA standards.

The TIP Office also works with officials of other nations in order to compile the
information in its report. The office enters into partnerships between the United States and
certain countries through a Child Protection Compact (CPC) to collaborate on trafficker
prosecutions and convictions, to provide for social supports for victims, and to prevent
child trafficking in the country based on data from the TIP report and other factors21/ The

United States currently has CPC partnerships with Ghana, Jamaica, Mongolia, and Peru.218

The President’s Interagency Task Force to Monitor and Combat Trafficking in
Persons (PITF) is comprised of Cabinet members from a variety of affected agencies to
coordinate multi-agency efforts to eliminate trafficking in persons in the United States and
across the globe and was authorized by the TVPA and established by Executive Order
13257 in 2002. This entity is chaired by the Secretary of State and engages in issues of
organized crime and corruption; violations of human rights; labor, trade and economic
issues; and health and social issues; all of which form the complex nature of trafficking in
persons. It is within this body that strategies are organized to address prosecution,
protection, and prevention as required by the TVPA. At this high level, the cooperation of
agencies involved in the fight to end modern slavery can result in measures to end this
crime, whether through criminal prosecutions, border security, humanitarian assistance and
the like. At this level lies a powerful bevy of intelligence, diplomacy, finance and other

disciplines equipped to make necessary changes.

2. Department of Health and Human Services

The Department of Health and Human Services Office on Trafficking in Persons
within the Administration for Children and Families maintains a national human trafficking

hotline that provides safety services and referrals for victims, witnesses, and survivors, as

217 «Child Protection Compact Partnerships,” U.S. Department of State, Office to Monitor and
Combat Trafficking in Persons, accessed October 9, 2019, https://www.state.gov/child-protection-compact-
partnerships/.

218 y s, Department of State.
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well as chats and text messaging.219 The hotline is operated in a public—private partnership
by Polaris, an NGO.220 The hotline has handled 51,919 cases since 2007. In 2018 alone,

Polaris received 41,088 contacts through its various methods of reaching the hotline.221

3. Department of Labor

As required by the TVPA and its reauthorizations, the DOL plays a vital role in the
United States’ efforts to combat modern slavery. The DOL’s Bureau of International Labor
Affairs (ILAB) has been engaged in the fight to end child labor. Of significance is the issue
of child labor in the production of cocoa, which has been a priority issue now for almost
20 years (see Figure 6). ILAB self-describes one aspect of its work as “fostering
partnerships and securing commitments ... to promote a global cocoa supply chain free of
exploitative labor.”222 To this end, DOL has awarded more than $55 million in grants to
survey and assess the issues surrounding child labor in the cocoa industry, particularly in

Cote d’lvoire and Ghana, since 2002.223

219 polaris, “National Human Trafficking Hotline,” National Human Trafficking Hotline, accessed
December 2, 2018, https://humantraffickinghotline.org/node.

220 “po|aris,” Polaris, accessed October 9, 2019, https://polarisproject.org/node.

221 2018 U.S. National Human Trafficking Hotline Statistics,” Polaris, July 30, 2019,
https://polarisproject.org/2018-us-national-human-trafficking-hotline-statistics.

222 Department of Labor, “Child Labor in the Production of Cocoa.”
223 Department of Labor.
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Figure 6. Overview of Child Labor in Cocoa in
Cote d’Ivoire and Ghana.224

In accordance with Executive Order 13126, issued on June 1, 1999, all executive
agencies were directed to take steps to ensure that all “laws prohibiting the manufacture or
importation of goods, wares, articles, and merchandise mined, produced, or manufactured

wholly or in part by forced or indentured child labor” be enforced, as required by the Tariff

224 goyrce; Department of Labor.
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Act.225 The DOL was directed to publish a list of products that were determined, in
conjunction with the Departments of State and Treasury, to have been “mined, produced,
or manufactured wholly or in part by forced or indentured child labor.”226 The 2005
TVPRA further mandated that this list be submitted to Congress every two years.227 This
report, titled U.S. Department of Labor’s List of Goods Produced by Child Labor or Forced
Labor lists, by country, and by type of good, those items determined by ILAB to be
produced by forced labor or child labor.228 Cocoa continues to rank on the list in Cote

d’Ivoire, Brazil, Cameroon, Ghana, Guinea, Sierra Leone, and Nigeria.229

Additionally, the DOL is responsible for annually publishing the Findings on the
Worst Forms of Child Labor, which assesses the progress of governments of 131 countries
and territories to eliminate child labor.230 These studies are also used in determining a
country’s commitment to eliminating the worst forms of child labor as a prerequisite to
being a beneficiary of the President’s Generalized System of Preferences funding
program.231 This publication is mandated by the Trade and Development Act of 2000,
which ascribes the same definition of the “worst forms of child labor” as contained in ILO
Convention No. 182. The report contains recommendations to the covered governments to
address child labor, as well as recommendations for criminal and civil laws and their

enforcement.232

225 \wjjlliam J. Clinton, “Executive Order 13126—Prohibition of Acquisition of Products Produced by
Forced or Indentured Child Labor,” Weekly Compilation of Presidential Documents 35, no. 24 (June 21,
1999): 1105-7.

226 Clinton.

227y s. Congress, “Trafficking Victims Protection Reauthorization Act of 2005,” Pub. L. No. 109—
164, 22 USC 7101 United States Code (2006), https://www.congress.gov/109/plaws/publ164/PLAW-
109publ164.pdf.

228 Department of Labor, 2018 List of Goods Produced by Child Labor or Forced Labor.
229 Department of Labor.

230 Department of Labor, 2018 Findings on the Worst Forms of Child Labor (Washington, DC:
Department of Labor, 2018), https://www.dol.gov/sites/dolgov/files/ILAB/child_labor_reports/tda2018/
ChildLaborReportBook.pdf.

231 Department of Labor.
232 Department of Labor.
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As a part of its responsibility to eradicate child labor, particularly child forced labor
under the TVPRA of 2005, the DOL’s ILAB has undertaken the development of public
information tools intended to assist in improving labor standards overseas.233 These tools
are the Sweat & Toil and Comply Chain mobile apps that grant access to detailed

information on the https://www.dol.gov/general/apps/ilab and https://www.dol.gov/

general/ilab-comply-chain websites, respectively.234 The intent of the information is to

guide businesses and consumers by identifying goods that may be produced by children or
slaves. The underlying principle here is that improving overseas labor standards “helps
ensure a fair playing field for U.S. workers and businesses.” 235 A problematic twist to this
model, which appears to have a major impact on both consumers and businesses, is that
the DOL has recently proposed a significant budget cut to ILAB, the arm of the DOL that

is directly involved in the U.S. mission to combat modern slavery.236

4. Department of Homeland Security

DHS plays a crucial role as a member of the PITF in addition to its work through
CBP. The Homeland Security Investigation (HSI) division of ICE is involved in both
domestic and overseas enforcement of modern slavery, including assisting in domestic and
overseas investigations and prosecutions of forced labor in global commerce.237 In an
effort to remove those goods from the U.S. supply chain, the DHS already has established
programs, such as the various attaché offices and its entry into an agreement this year with
a NGO that specializes in global trade enforcement, which is why it is best equipped to

investigate and enforce modern slavery abroad..238

233 Department of Labor, 2018 List of Goods Produced by Child Labor or Forced Labor.
234 Department of Labor.
235 Department of Labor.

236 Kelley Czajka, “The Secretary of Labor Wants to Cut Funding for an Agency That Combats
Human Trafficking,” Pacific Standard, July 10, 2019, https://psmag.com/news/the-secretary-of-labor-
wants-to-cut-funding-for-an-agency-that-combats-human-trafficking.

237 “Forced Labor,” U.S. Customs and Border Protection, November 1, 2019, https://www.cbp.gov/
trade/trade-community/programs-outreach/convict-importations#.

238 «|CE HSI Global Trade Investigations Division Partners with Liberty Shared to Combat Forced
Labor,” ICE, accessed August 3, 2019, https://www.ice.gov/news/releases/ice-hsi-global-trade-
investigations-division-partners-liberty-shared-combat-forced.
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The Blue Campaign is an initiative of the Department of Homeland Security to raise
public awareness about trafficking in persons. Working closely with Customs and Border
Patrol, Immigration and Customs Enforcement, U.S. Citizenship and Immigration Services
(USCIS), the Federal Law Enforcement Training Centers (FLETC), and other Department
of Homeland Security components, the Blue Campaign educates the public to recognize
and report suspected human trafficking through training and materials for law enforcement,
first responders, and other public and private sector partners.239 The Blue Campaign very
generally defines trafficking in persons or modern-day slavery as the exploitation of a
person through “force, fraud, or coercion.”240 While the Blue Campaign continues to be
effective in informing the law enforcement and healthcare communities, as well as victims
and the general public, about combatting cases of modern slavery (i.e., sex trafficking,
forced labor, and domestic servitude within the United States), it does not address an

equally critical problem of goods produced with slave labor beyond U.S. borders.

5. Department of Justice

The mission statement of the U.S. Department of Justice (DOJ) is to “enforce the
law and defend the interests of the United States ... seek punishment for those guilty of
unlawful behavior; and to ensure fair and impartial administration of justice for all
Americans.”241 Among its roles is to enforce the provisions of the TVPA and its
reauthorizations, which enhanced the primary federal criminal code of the United States.
Title 18, Chapter 77 of the United States Code, titled “Peonage, Slavery, and Trafficking
in Persons” sets forth the penalties for violations of anti-slavery laws. In addition to
“knowingly providing or obtaining labor” from a person through one of four means, it is
also a crime to “benefit, financially or by receiving anything of value, from a venture that

has engaged in conduct described in the paragraph above, knowing or in reckless disregard

239 «“Apout the Blue Campaign,” Department of Homeland Security, May 24, 2013,
https://www.dhs.gov/blue-campaign/about-blue-campaign.

240 “\hat 1s Human Trafficking?,” Department of Homeland Security, May 24, 2013,
https://www.dhs.gov/blue-campaign/what-human-trafficking.

241 «pApout DOJ,” Department of Justice, September 16, 2014, https://www.justice.gov/about.
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that the venture has provided or obtained the labor or services of a person using any of the

listed prohibited means.”242

The law extends beyond the person who directly caused the forced labor. It includes
any person or entity that benefits from participation in a venture engaged in providing or
obtaining forced labor or services it they knew or should have known “in reckless
disregard” of the existence of the forced labor.243 Like the Mann Act, Chapter 77 confers
extraterritorial jurisdiction over these violations if the offender is a citizen or lawful
permanent resident of the United States or is present in the United States.244 This felony
carries a penalty of up to 20 years in prison for employees or officers who are responsible
for a company to violate the TVPA, and up to life imprisonment if there are aggravating
circumstances involved, such as death. The company, similarly, is subject to substantial

fines for criminal violations.245

There lies the rub. In order to successfully prosecute a criminal violation of the
TVPA against a business entity, there must be more than the instance of forced labor. There
must be scienter, the intent or knowledge that slave labor was used somewhere in the supply
chain of goods that it manufactures or imports. Because there is no disclosure requirement,

a company could always claim ignorance to the use of slave labor.

J. CONCLUSION

Admittedly, we as a nation are doing a fairly good job of dealing with one or more
aspects of modern slavery. The laws are tough and the prosecutions and convictions are
growing. Through public awareness, victims are coming forward and bystanders are
willing to report. The U.S. anti-slavery framework is replete with tools to mount a frontal

attack on modern slavery. Lawmakers and policymakers are no longer dancing around the

242 Legal Information Institute, “18 U.S. Code 8§ 1589. Forced Labor,” Legal Information Institute,
accessed November 12, 2019, https://www.law.cornell.edu/uscode/text/18/1589.

243 Legal Information Institute.

244 Legal Information Institute, “18 U.S. Code 8 1596. Additional Jurisdiction in Certain Trafficking
Offenses,” Legal Information Institute, accessed November 12, 2019, https://www.law.cornell.edu/uscode/
text/18/1596.

245 Legal Information Institute.
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subject, but rather calling it out by its proper name: slavery. The laws may appear tough
but enforcement and penalties could be stronger, as the honor system of reporting or

complying is not equally adhered to.

Examining the legal landscape of authorities to combat modern slavery, there is an
obvious gap in the U.S. framework. Notwithstanding the acknowledgement by public
officials and lawmakers that there is a significant problem, there does not appear to be the
will to enforce existing modern slavery laws or promulgate new and better ones. The best
that is currently done is to promote corporate responsibility among business that are known
to engage in business at risk for forced labor, by adults and children. Even in the event that
modern slavery is determined to exist in a company’s supply chain, meaningful basis to
bring criminal charges is virtually non-existent because there is no baseline knowledge that
the company is held to. The statutory and regulatory schemes are rendered ineffective if all
covered businesses are not equally held accountable, or if compliance is not properly
enforced. To merely “encourage specified publicly-traded or private entities carrying out
business operations in the United States to disclose” slave labor in their supply chains is a

start but it is not enough.246

246 4 R. 898, 113th Cong., Trafficking Victims Protection Reauthorization Act of 2013.
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I11. BEYOND THE U.S. FEDERAL FRAMEWORK

All child laborers are in bondage, as all child labor is forced labor.

—Free the Slaves247

A. MULTILATERAL AGREEMENTS

Following many of the inhumanities of the Second World War, and recognizing
that “equal and inalienable rights of all members of the human family is the foundation of
freedom, justice, and peace in the world,” the Universal Declaration of Human Rights
(UNDHR) was proclaimed by the United Nations General Assembly on December 10,

1948.248 Among some of the rights expressed that are pertinent to this thesis include:
Article 3. Everyone has the right to life, liberty and security of person.

Avrticle 4. No one shall be held in slavery or servitude; slavery and the slave
trade shall be prohibited in all their forms.

Article 5. No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment.249

The UN, through its specialized agencies, the ILO and the United Nations Office
on Drugs and Crime, in particular, leads the global fight against modern slavery. The 100-
year-old ILO, founded by the United States and eight other nations, became the first
specialized agency of the UN in 1946.250 Having played a critical role in historical peace
and social justice issues, the ILO’s current focus is on globalization and the ethical
framework necessary to ensure fairness and productivity.2>1 The preamble to the ILO

constitution, drafted by American labor union pioneer, Samuel Gompers, states:

247 Eree the Slaves, Recovering Childhoods: Combating Child Trafficking in Northern India
(Washington, DC: Free the Slaves, 2005), https://www.freetheslaves.net/wp-content/uploads/2015/03/
RecoveringChildhoods.pdf.

248 United Nations, “Universal Declaration of Human Rights.”
249 Ynited Nations.

250 “History of the ILO,” International Labour Organization, 2019, https://www.ilo.org/global/about-
the-ilo/history/lang--en/index.htm.

251 |nternational Labour Organization.
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Whereas universal and lasting peace can be established only if it is based
upon social justice;

And whereas conditions of labour exist involving such injustice, hardship
and privation to large numbers of people as to produce unrest so great that
the peace and harmony of the world are imperilled; and an improvement of
those conditions is urgently required;

Whereas also the failure of any nation to adopt humane conditions of labour

is an obstacle in the way of other nations which desire to improve the

conditions in their own countries.252

These tenets are valid today as much or more than they were in 1919, when World
War | ended. They also give perspective to why the case of child labor has a direct impact
on global human security, which includes U.S. homeland security. The second tenet, in
particular, recognizes that labor conditions concerning social injustices must be improved
in order to limit opportunities for the unrest that can disturb world peace. This tenet is one
to which we should pay particular attention as we continue to grow the U.S. homeland

security enterprise.

In 2012, the ILO’s International Programme on the Elimination of Child Labor
(IPEC) reported in its Global Estimates and Trends 2000-2012, that 168 million children
(or approximately 11% of the world’s population aged 5 to 17) were engaged in child
labor.253 Of those numbers, about half were engaged in hazardous labor. The most
significant numbers of child laborers were in the Asia and Pacific regions. Still, the highest
incidence of child labor was found in Sub-Saharan Africa, where one in every five children
engaged in child labor.254 The report further found that “millions of them suffer in the
other worst forms of child labour, including slavery and slavery-like practices such as

forced and bonded labour and child soldiering, sexual exploitation, or are used by adults in

252 |nternational Labour Organization, “ILO Constitution,” NORMLEX Information System on
International Labour Standards, accessed October 13, 2019, http://www.ilo.ch/dyn/normlex/en/
f?p=1000:62:0::NO:62:P62_LIST ENTRIE_1D:2453907:NO.

253 |nternational Programme on the Elimination of Child Labour, Marking Progress Against Child
Labour: Global Estimates and Trends 2000-2012 (Geneva: International Labour Organization, 2013), 3,
https://www.ilo.org/wemsp5/groups/public/---ed_norm/---ipec/documents/publication/wecms_221513.pdf.

254 |nternational Programme on the Elimination of Child Labour, 4.
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illicit activities, including drug trafficking.”255 The plight of children is particularly
egregious as forced labor not only interferes with their social, educational, physical and
psychological outcomes, but also begs the question of whether we are creating the next
generation of potential risks to global security if forced labor is allowed to continue at its

current rate.

According to the Forced Labour Convention, 1930 (ILO C. 29) effective May 1,
1932, “forced or compulsory labor shall mean all work or service which is exacted from
any person under the menace of any penalty and for which the said person has not offered
himself voluntarily.”256 The Worst Forms of Child Labour Convention, 1999 (ILO C.
182), dated November 19, 2000, defines the worst forms of child labor as:

(a) all forms of slavery or practices similar to slavery, such as the sale and

trafficking of children, debt bondage and serfdom and forced or compulsory

labour, including forced or compulsory recruitment of children for use in
armed conflict;

(b) the use, procuring or offering of a child for prostitution, for the
production of pornography or for pornographic performances;

(c) the use, procuring or offering of a child for illicit activities, in particular
for the production and trafficking of drugs as defined in the relevant
international treaties;

(d) work which, by its nature or the circumstances in which it is carried out,
is likely to harm the health, safety or morals of children.257

Party to ILO C. 182, the United States has adopted the definition of “worst forms
of child labor,” incorporating it into current strategies across several agencies. ILO C. 182
is viewed as the international standard for identifying hazardous or prohibited work that is

carried out by children.258 These standards, along with the aforementioned TVPA and its

255 “Chjld Labour,” UNICEF, accessed September 11, 2018, https://www.unicef.org/protection/
57929 child_labour.html.

256 |nternational Labour Organization, “C029 - Forced Labour Convention, 1930 (No. 29).”

257 «C182 - Worst Forms of Child Labour Convention, 1999 (No. 182),” NORMLEX Information
System on International Labour Standards, 1999, https://www.ilo.org/dyn/normlex/en/
f?p=NORMLEXPUB:12100:0::N0:12100:P12100_INSTRUMENT _ID:312327:NO.

258 Department of Labor, 2018 Findings on the Worst Forms of Child Labor.
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reauthorizations, guide the work of entities like ILAB in their efforts to combat modern
slavery as it relates to children.259 It makes sense that requiring a federal agency to
investigate, tabulate statistics, and report on the “worst forms of child labor” should have
a greater purpose than merely exposing industries and the countries in which they occur. It
is already established that the United States can restrict certain forms of aid to those
countries.260 Armed with this knowledge, the United States can better foster a level playing
field for American workers while contemporaneously combatting the heinous crime of

modern slavery.

1. Children’s Rights

The UN General Assembly adopted the Convention on the Rights of the Child
(CRC) in 1989 and all 193 member states ratified it, signifying a collective global interest
in protecting the rights of children. The CRC is the first legally binding international
instrument to spell out all of the human rights for children, from social to economic, to
political to cultural, to protections from abuse and exploitation, and more.261 The 54
articles of the CRC apply to all children, irrespective of their socioeconomic status or

nationality.

Additional Optional Protocols to the CRC were ratified to protect children from
exploitation, abuse, and further violence. The 2000 Optional Protocol on the Involvement
of Children in Armed Conflict, provides that no child can be recruited to participate in state
or non-state hostilities in any armed conflict, domestic or international.262 A second 2000

Optional Protocol prohibits the sale of children, offering a child for sexual or pornographic

259 pepartment of Labor.

260 Department of State, 2019 Trafficking in Persons Report, 36—38; Department of Labor, 2018
Findings on the Worst Forms of Child Labor.

261 “Convention on the Rights of the Child,” United Nations Human Rights Office of the High
Commissioner, 1990, https://www.ohchr.org/en/professionalinterest/pages/crc.aspx.

262 ynited Nations General Assembly, “Optional Protocol to the Convention on the Rights of the
Child on the Involvement of Children in Armed Conflict,” United Nations Human Rights Office of the
High Commissioner, 202, https://www.ohchr.org/EN/Professionalinterest/PagesslOPACCRC.aspx.
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purposes, selling the organs of a child, or engaging a child in forced labor.263 The forced
labor prohibition includes freedom from “economic exploitation and from performing any
work that is likely to be hazardous or to interfere with the child’s education, or to be
harmful to the child’s physical, mental, spiritual, moral and social development.”264 One
caveat is that these protocols are not automatically binding on member states that ratified
the underlying CRC.265 Interestingly, a party state may denounce at any time.266 The
principles of CRC and the other protocols are taken into account in developing many of
the U.S. laws and policies previously mentioned. There is enough to support any actions
taken by the United States and be well received on a global stage. What appears to be

missing is the action steps behind all the principles.

The Children’s Rights and Business Principles, developed by the UN Children’s
Fund (UNICEF), the UN Global Compact, and Save the Children in 2012, provide
guidance for global businesses on the rights of children in the global marketplace. Informed
by the ILO Minimum Age Convention, 1973 (No. 138) and ILO C. 182, these principles
are intended to encourage businesses to commit to good business practices, support
children’s rights, and to incorporate human rights—compliant policies and procedures into
their corporate social responsibility programs.267 Like other protections that require only
voluntary compliance, there are no penalties for businesses that fail to adhere to the
fundamental rights of child laborers. Although due diligence in the supply chain is a best
practice, companies are left to “do the right thing” on an honor system. Tools are made
available by the U.S. Department of Labor for due diligence as discussed earlier, as well

263 United Nations General Assembly, “Optional Protocol to the Convention on the Rights of the
Child on the Sale of Children, Child Prostitution and Child Pornography,” United Nations Human Rights
Office of the High Commissioner, 2002, https://www.ohchr.org/EN/Professionallnterest/Pages/
OPSCCRC.aspx.

264 United Nations General Assembly.

265 UNICEF, Child Labour and UNICEF in Action: Children at the Centre (New York: UNICEF,
2014), 22, https://www.unicef.org/protection/files/Child_Labour_and_UNICEF _in_Action.pdf.

266 ynited Nations Human Rights Office of the High Commissioner, “Convention on the Rights of the
Child.”

267 “The Children’s Rights and Business Principles,” UNICEF, accessed October 15, 2019,
https://www.unicef.org/corporate_partners/index_25078.html.
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as the U.S. Department of State’s responsiblesourcintool.org to encourage compliance.268

Other than companies required to make disclosures pursuant a non-federal mandate or
through a voluntary agreement, there is no evidence that any company has taken

affirmative actions to voluntarily comply.

2. 2030 Agenda for Sustainable Development

All UN member states adopted the 2030 Agenda for Sustainable Development
(2030 Agenda) in 2015 to address human and planetary well-being.269 Opining that
poverty is currently the greatest global challenge, 2030 Agenda envisioned transforming
the global path to sustainability and resiliency, building on the work of the Millennium
Development Goals, established in 2000 to improve public health, education, and gender
equality by 2015.270 The 2030 Agenda includes 17 Sustainable Development Goals (SDG)
and 167 targets to continue economic, social, and environmental development and

sustainability.271

One of the targets includes a global commitment to end child labor, which
“reinforces intergenerational cycles of poverty, undermines national economies and
impedes achieving progress towards the SDGs.”272 Target 8.7 of the SDGs calls for global
partners to

take immediate and effective measures to eradicate forced labor, end
modern slavery and human trafficking and secure the prohibition and
elimination of the worst forms of child labor, including recruitment and use
of child soldiers, and by 2025 end child labor in all its forms.273

268 “Understand Risk,” Responsible Sourcing Tool, 2019, https://www.responsiblesourcingtool.org/
understandrisk/risks.

269 “Transforming Our World: The 2030 Agenda for Sustainable Development Sustainable
Development Knowledge Platform,” accessed October 11, 2019, https://sustainabledevelopment.un.org/
post2015/transformingourworld.

270 ynited Nations.
271 ynited Nations.

272 Ewelina U. Ochab, “Towards Eradication of Child Labor,” Forbes, July 11, 2018,
https://www.forbes.com/sites/ewelinaochab/2018/06/11/towards-eradication-of-child-labor/.

273 Martin, “Economic Growth,” United Nations Sustainable Development (blog), accessed October
15, 2019, https://www.un.org/sustainabledevelopment/economic-growth/.
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Like the CRC protocols, SDGs are unenforceable, intended only to encourage
compliance with treaties and conventions among member states. Data from the UN
indicates that informal employment (i.e., neither taxed nor monitored by government), is
pervasive, with more than half of the world’s agricultural workers in informal
employment.274 As of 2018, 20% of youth across the globe were uneducated, unemployed,
or untrained, meaning they were not receiving the training or skills to prepare them to be
responsible members of society.27° The failure to address these issues is precisely what the

SDGs and protocols intend to do, but without any means of enforcement.

3. Palermo Protocol

The United Nations Office on Drugs and Crime’s (UNODC) mission is to assist
UN member states to fight transnational organized crime and terrorism.276 Included in its
technical assistance portfolio are drug and human trafficking assistance.2’7 UNODC’s
hallmark agreement in the fight against modern slavery, the United Nations Convention
Against Transnational Organized Crime, and its supplementing Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and Children (Palermo
Protocol), are the foundations for efforts to combat modern slavery across the globe. The
Palermo Protocol has influenced anti-slavery efforts worldwide, incorporating its
principles into anti-slavery laws in numerous countries, and is applied alongside the TVPA
in the U.S. efforts to combat modern slavery.

B. NATIONAL LAWS

It is important to examine other practices in the fight to end modern slavery as a
barometer for how effective the U.S. approach is. Modern slavery is a global phenomenon
that affects most if not all Western nations as consumers of the resulting goods and services.

274 “gystainable Development Goals,” Sustainable Development, accessed October 14, 2019,
https://sustainabledevelopment.un.org/?menu=1300.types of

275 United Nations, Transforming Our World.

276 «“Apout UNODC,” United Nations Office on Drugs and Crime, accessed October 12, 2019,
https://www.unodc.org/unodc/en/about-unodc/index.html.

277 United Nations Office on Drugs and Crime.
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Globalization, in its three forms—political, social, and economic—is a key consideration
to ending modern slavery. It can be said that globalization is both a cause of and solution
to this crisis. When we view the laws and strategies of various governments balanced
against the depths of the problem of modern slavery, the only thing that distinguishes these
nations is location. The similarities and needs for collaboration are evident. Making
meaningful and lasting change requires evaluation of best practices and honest
transnational dialogue. To this end the 5 Eyes (Australia, Canada, New Zealand, the United
Kingdom, and the United States) met in 2018 to launch of *“a set of principles for
governments to use as a framework for preventing and addressing forced labor in public
and private sector supply chains” and have continued their efforts to implement the agreed-
upon principles.278 Of those nations, two have enacted legislation as a first step toward
tackling modern slavery in global supply chains.

1. United Kingdom: Modern Slavery Act of 2015

With an estimated 136,000 persons living in modern slavery, the United Kingdom
has been at the forefront of anti-slavery movements since the early 1800s. Recognizing the
inhumanity of slavery and its consequences, particularly in Africa and Asia, the UK
committed its maritime resources—at exorbitant costs, between 1807 and 1867—to
eliminate the existence of slavery.279 These efforts were bolstered by several treaties and

agreements designed to suppress the slave trade.

Over two centuries after the passage of the Slave Trade Abolition Act of 1807 in
the UK, Parliament recognized that slavery is more prevalent than ever, taking many forms
and processes. Building on the efforts of the European Union (E.U.) to address social

responsibility and transparency among large business undertakings in member states, the

278 president’s Interagency Task Force, Report on U.S. Government Efforts to Combat Trafficking in
Persons (Washington, DC: President’s Interagency Task Force, 2019), 17, https://www.state.gov/wp-
content/uploads/2019/10/2019-PITF-Report-Web.pdf.

279 Louise 1. Shelley, Dark Commerce: How a New Illicit Economy Is Threatening Our Future
(Princeton, NJ: Princeton University Press, 2018), 42.
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UK Parliament passed the Modern Slavery Act of 2015.280 The E.U. requirement Directive
2014/95/EU, of the European Parliament and of the Council dated October 22, 2014,
provides that member states should have certain procedures and frameworks in place to
require the disclosure of certain non-financial information.281 This information included
reporting of actions taken by large multinational businesses to ensure compliance with
human rights, the environment, gender equality, diversity, and other measures captured in
their corporate social responsibility efforts. Directive 2014/94/EU, however, exempted
small and medium-sized businesses (those with fewer than 500 employees), and
subsidiaries of large public corporations, thus eliminating a significant segment of covered
companies.282 As expected in the E.U., Directive 2014/95/EU provided privacy rights of

businesses.283

Among other things, the Modern Slavery Act of 2015 covers businesses that supply
services as well as goods, with annual after-tax revenue of at least £36 million ($46.5
million), irrespective of size or whether they are UK businesses or UK subsidiaries of
overseas enterprises.284 The required statement of the business organization must be
signed by a company director and approved by the board of directors. This requirement,
contained in the “transparency in supply chains” section of the act, requires that an anti-
slavery (slavery, child labor, and human trafficking) statement be published prominently
on the corporate homepage along with all steps that the company has taken to prevent the
following offenses from occurring in the company and its supply chain: slavery, bonded,
forced, or compulsory labor; human trafficking; criminal exploitation; sexual exploitation;
and domestic servitude.285 If the organization has no website, the information must be

readily available to any person who inquires. This transparency reporting has value on

280 House of Parliament, Modern Slavery Act 2015 (London: The Stationary Office, 2015),
http://www.legislation.gov.uk/ukpga/2015/30/pdfs/ukpga_20150030_en.pdf.

281 “Directive 2014/95/EU of the European Parliament and of the Council,” Official Journal of the
European Union 57, no. L330 (October 22, 2014): L330/1-L330/9.

282 Official Journal of the European Union.

283 Official Journal of the European Union.

284 House of Parliament, Modern Slavery Act 2015.
285 House of Parliament.
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several fronts. Businesses, some of which lack understanding of their risks of exposure to
human rights violations, must now conduct appropriate assessments of their operations.286
Furthermore, consumers can make informed decisions about a wide range of goods they
purchase. Also, as the largest single purchaser in the UK, the government has an obligation

to make responsible acquisitions with taxpayer money.287

The Modern Slavery Act of 2015 provides for an Independent Anti-Slavery
Commissioner to oversee compliance as well as stiff sanctions for violations of any of the
listed offenses. The act is designed to cover crimes that occur within the UK as well as
global companies that do business in the UK, and persons indicted and found guilty of any
of the aforementioned offenses are liable to sentences up to and including life
imprisonment.288 Persons indicted and found guilty of aiding and abetting or procuring
modern slavery can be sentenced up to ten years in prison.289 Companies, however, are
not subject to financial penalties for failure to file disclosure statements unless they are

found to be in contempt for persistent failure to do s0.290

In addition to lacking financial penalties, one glaring problem with the law is that
a company can satisfy the compliance requirement for a financial year with a statement
that it “has taken no such steps” to ensure that slavery and human trafficking is not taking
place in any of its supply chains, and in any part of its own business.291 The absence of
meaningful sanctions for failing to report similarly does not send out a message other than

an encouragement to comply.292

286 Mara Lemos Stein, “The Morning Risk Report: UK Government Suppliers’ Slave-Labor
Disclosures Found Lacking,” Wall Street Journal, April 6, 2018, https://blogs.wsj.com/riskandcompliance/
2018/04/06/the-morning-risk-report-uk-government-suppliers-slave-labor-disclosures-found-lacking/.

287 stein.

288 House of Parliament, Modern Slavery Act 2015, pt. 1 Section 5.
289 House of Parliament, pt. 1 Section 5.

290 House of Parliament, pt. 2 Section 24.

291 House of Parliament, sec. 54.

292 House of Parliament, pts. 6, Section 54.
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2. Australia: Modern Slavery Act of 2018

According to the Global Slavery Index, in a country-by country analysis of modern
slavery, the Commonwealth of Australia has an estimated 15,000 victims of modern
slavery within its borders.293 Australia was the second nation to pass a 21st-century anti-
slavery law. The Australian Modern Slavery Act of 2018, passed on December 10, 2018,
is arguably the strongest anti-slavery legislation in the world. It requires, among other
things, that companies with annual revenues of AUD$100 million (U.S. $76 million)
“report on the risks of modern slavery in their operations and supply chains and actions to
address those risks.”294 The law also creates a central database as a repository for these
reports to allow the public access to this information and permits the government to

disclose a company’s failure to comply.295

The Australian law incorporates all of the UN conventions and protocols previously
mentioned, and requires each covered company’s annual report include the steps taken to
address modern slavery risks, a description of the risk assessments conducted, and the
company’s completed remediation processes.2% Joint statements are permissible, for
example in joint venture or parent subsidiary arrangements. The minimum mandatory

information that must be submitted by each covered company must

identify the reporting entity; and describe the structure, operations and
supply chains of the reporting entity; and describe the risks of modern
slavery practices in the operations and supply chains of the reporting entity,
and any entities that the reporting entity owns or controls; and describe the
actions taken by the reporting entity and any entity that the reporting entity
owns or controls, to assess and address those risks, including due diligence
and remediation processes; and describe how the reporting entity assesses
the effectiveness of such actions; and describe the process of consultation
with any entities that the reporting entity owns or controls ... and include

293 “GJobal Slavery Index 2018: Maps,” 2018 Global Slavery Index, 2018,
https://www.globalslaveryindex.org/2018/data/maps/#prevalence.

294 parliament of Australia, Modern Slavery Act 2018, no. 153 (Australian Capital Territory,
Canberra: Federal Register of Legislation, 2018), http://www:.legislation.gov.au/Details/C2018A00153/
Download.

295 parliament of Australia.

296 parliament of Australia.
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any other information that the reporting entity, or the entity giving the

statement, considers relevant.297

Each statement must be approved by the board of each reporting company and
signed by a director or by a responsible person on behalf of an unincorporated business.298
To demonstrate the intent of the Modern Slavery Act of 2018, Australian Commonwealth
government ministries are treated no different than the private sector. If the ministry has
annual revenues of AUD$100 million or more, they are required to file modern slavery

statements. 299

More stringent than the UK’s 2015 groundbreaking law in that its reporting
requirement is more in-depth and mandatory, the Australian law similarly does not provide
for financial sanctions, arguably adding it to the category of another toothless law. Without
any fines or other penalties, mere encouragement to “do the right thing” is unlikely to bring
about an end to criminal practices in businesses like the cocoa and fishing industries as
profits heretofore have outpaced human rights. Although shaming could have a more
significant impact than monetary penalties, the law is silent as to monitoring, begging the
question of how the *“shaming” would occur uniformly. In comparison to the U.S.
encouragement method, the Australian law does, however, make it easier for the
government to hold businesses accountable because the Department of Home Affairs is
authorized to publish noncompliance information in addition to the other reports available
on the official registry. Furthermore, all reports are available to the general public at no
cost through the internet. The law is imperfect but is it a good step in the right direction.

Adding civil or criminal penalties for noncompliance is a logical next step.

297 parliament of Australia, sec. 2.16.
298 parliament of Australia, Modern Slavery Act 2018.
299 parliament of Australia, sec. 15.
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C. STATE LAWS
1. California: Transparency in Supply Chains Act

The California Transparency in Supply Chains Act (CTSCA) enacted in 2010 is the
first and only law in the United States intended to arm consumers with the ability to engage
in the fight against modern slavery and human trafficking by providing access to company
disclosures required under the law. With access to this information, consumers can make
informed purchasing decisions and influence supply chain practices by big business (see
Figure 7).300 The CTSCA requires that “every retail seller and manufacturer doing
business in this state and having annual worldwide gross receipts that exceed one hundred
million dollars ($100,000,000) shall disclose ... its efforts to eradicate slavery and human
trafficking from its direct supply chain for tangible goods offered for sale.” 301 According
to the California Department of Justice CTSCA Consumer Alert, CTSCA requires that

each covered company disclose whether and to what extent it

engages in verification of product supply chains to evaluate and address
risks of human trafficking and slavery. The disclosure shall specify if the
verification was not conducted by a third party; conducts audits of suppliers
to evaluate supplier compliance with company standards for trafficking and
slavery in supply chains. The disclosure shall specify if the verification was
not an independent, unannounced audit; requires direct suppliers to certify
that materials incorporated into the product comply with the laws regarding
slavery and human trafficking of the country or countries in which they are
doing business; maintains internal accountability standards and procedures
for employees or contractors failing to meet company standards regarding
slavery and trafficking; and provides company employees and management,
who have direct responsibility for supply chain management, training on
human trafficking and slavery, particularly with respect to mitigating risks
within the supply chains of products.302

300 california Transparency in Supply Chains Act of 2010.
301 california Transparency in Supply Chains Act of 2010.

302 «The california Transparency in Supply Chains Act,” State of California Department of Justice,
Office of the Attorney General, March 31, 2015, https://oag.ca.gov/SB657.
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Figure 7. California Transparency in Supply Chains Act of 2010.303
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manufacturers required to comply with the act.

Requiring businesses to publicly disclose their efforts to prevent slavery in their
supply chains forces them to participate in the eradication of this practice. If there is no

demand for goods produced with slave labor, the labor pool organically dries up.

One of the problems with the CTSCA is that it provides no standardized reporting
format, making it difficult for those who wish to compare the practices of multiple
companies. There also is no clear definition, for example, as to what a “direct supplier”
means. Other problems with CTSCA are: the absence of a legal redress for a consumer
who wishes to challenge a company for engaging in practices that promote modern slavery;
the absence of penalties for businesses that fail to comply with the law; no mechanism for
determining whether the information reported is current; and the inability for some
consumers to access data that may disclosed on a different company website, such as that

of a parent company.304

303 source: “Guidance on California Transparency in Supply Chains Act - SB 657,” Source
Intelligence (blog), accessed November 11, 2019, https://www.sourceintelligence.com/casb657/.

304 Emma Cusumano and Charity Ryerson, “Is the California Transparency in Supply Chains Act
Doing More Harm than Good?,” Corporate Accountability Lab (blog), July 25, 2017,
https://legaldesign.org/calblog/2017/7/25/is-the-california-transparency-in-supply-chains-act-doing-more-
harm-than-good.
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Furthermore, the CTSCA only applies to businesses with over $100 million in
annual revenue, an extremely high threshold, thus eliminating most industries from
responsible reporting. According to the NAICS Association, which provides market and
industry data on all U.S. businesses, of the 535 companies engaged in “chocolate and
confectionary manufacturing from cacao beans” (code 311351) ten have annual revenues
over $100 million; two, over $500 million; and one, over $1 billion.305 Just using the cocoa
product manufacturing industry, it is chilling to see that almost 99% of businesses engaged
in an industry where there is known forced labor, and moreover child forced labor, are
exempt from any disclosure of modern slavery in their global supply chains. While we rely
on the honor system, we require nothing in the form of documentation to support any of
the representations made by a minuscule segment of the industry, while other major
business practices go unchecked. As the pioneer in supply chain disclosure, the CTSCA
was a model for a number of countries that have enacted modern slavery/supply chain
legislation and should be considered by the U.S. government as the missing component in

its federal anti-slavery framework.

Despite being a global pioneer in working to address supply chain transparency,
CTSCA remains an outlier. Following the lead of California, the UK, and Australia, U.S.
lawmakers recognized that the federal “legislative and regulatory framework to prevent
goods produced by forced labor, slavery, human trafficking, and the worst forms of child
labor from passing into the stream of commerce in the United States is gravely
inadequate.”306 The Business Supply Chain Transparency on Trafficking and Slavery Act
of 2018 was thus introduced to require any issuer of a security registered to a national
securities exchange, with annual global receipts in excess of $100 million, to disclose its
policies and efforts to prohibit its employees or employees of any other entity in its supply

chain to violate anti-slavery or human trafficking laws.307

305 «311351 - Chocolate and Confectionery, Manufacturing from Cacao Beans, Top Businesses by
Revenue for 31151,” NAICS, accessed November 16, 2019, https://www.naics.com/company-profile-
page/?co=7825.

306 Bysiness Supply Chain Transparency on Trafficking and Slavery Act of 2018, H.R. 7089 115™
Cong., 2nd sess. (2018), https://www.congress.gov/bill/115th-congress/house-bill/7089/text.

307 H.R. 7089, Business Supply Chain Transparency on Trafficking and Slavery Act of 2018.
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Additionally, the law would require these issuers of securities to audit their
suppliers and, similarly, publicly disclose their efforts to remediate on their corporate
websites under the label “Global Supply Chain Transparency.”308 This proposed
legislation was introduced in the House on October 28, 2018, and referred to the House
Committee on Financial Services on the same day. More than a year later there has been

no further action taken by Congress.

Patterned after CTSCA, Washington state also introduced similar legislation this
year, the Transparency in Agricultural Supply Chains Act.309 The bill proposed that
certain businesses be required to disclose on their websites their efforts to address
slavery and human trafficking in their supply chains and to comply with existing labor
laws.310 The bill further proposed monetary penalties for violations, as well punitive

damages and other relief as determined by the court.

Just two months after its introduction, the state senate voted not to move the
legislation forward.311 Slated to take effect as of January 1, 2020, the bill was strongly
opposed by the Washington state agriculture lobby, claiming that the bill is overbroad
and far reaching.312 In under one month the bill was tabled.313 This is indicative of the
power that large business can exert to minimize enforcement of laws intended to
eradicate modern slavery. It is this same type of muscle that resulted in the Harken-

Engel protocol in lieu of legislatively mandated enforcement action.

308 4 R. 7089, Business Supply Chain Transparency on Trafficking and Slavery Act of 2018.

309 An Act Relating to Transparency in Agricultural Supply Chains, Washington State Senate. SB
5963 (2019), http://lawfilesext.leg.wa.gov/biennium/2019-20/Pdf/Bills/Senate%20Bills/5693.pdf#page=1.

310 An Act Relating to Transparency in Agricultural Supply Chains.
311 An Act Relating to Transparency in Agricultural Supply Chains.

312 senate Committee on Labor & Commerce, “Substitute Senate Bill Report SB 5693” (Olympia,
WA: Washington State Legislature, February 21, 2019), http://lawfilesext.leg.wa.gov/biennium/2019-20/
Pdf/Bill%20Reports/Senate/5693%20SBR%20LBRC%2019.pdf.
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2. New South Wales: Modern Slavery Act 2018 No 30

New South Wales is a state within Australia that took the initiative to commence
an anti-slavery scheme based on the UK’s Modern Slavery Act of 2015 and the CTSCA.
In fact, like California, New South Wales’ Modern Slavery Act 2018 No 30 preceded the
national law passed by the Australian Parliament.314 In addition to filing disclosure
statements as is required under the UK, the Commonwealth of Australia, and California
legislation, New South Wales has upped the ante by including monetary penalties for
companies with employees in New South Wales and annual revenues not less than A$50

million (US$35 million) that fail to comply with modern slavery disclosure requirements.

The New South Wales law applies both within and outside of its territorial
limits.315 Failure to file a statement, failure to make the statement public, and providing
false or misleading information incur penalties of A$1.1 million (US$760,000), sending a
loud message that companies need to take the matter seriously.316 The law further directs,
much like the amendment to the U.S. Federal Acquisition Regulation, that government
agencies must exercise due diligence in ensuring that the products and services that they

purchase are not products of modern slavery.317

D. CONCLUSION

The various international agreements and conventions merely set the stage for how
we should approach the problem of modern slavery. To date, few nations have taken a
proactive approach. Interestingly, subnational governments are willing to take more
significant steps toward ending this heinous crime, while national governments are
satisfied with honor systems. It seems hypocritical that we tout the ills of modern slavery,
allocate budgets to determine where it exists, acknowledge that it occurs and by whom,

and then watch.

314 Government of New South Wales, Modern Slavery Act 2018, no. 30 (Sydney, NSW:
Parliamentary Counsel’s Office, 2018), https://www.legislation.nsw.gov.au/#/view/act/2018/30/full.
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It is known and has been verified that modern slavery exists in various industries
like cocoa production, yet we do not have the political will to put meaningful sanctions in
place to end the problem. Nationally, we have created a toolkit that includes laws, policies,
and the ability to enforce them. What we have not done is provide the muscle needed to
stop this crime. Although there is a missing enforceability mechanism in the CTSCA, it
nevertheless sends the message to big business that they are on the radar, and they can
continue past practices of ignoring inhumane slavery and slave-like conditions in their
supply chains, particularly as it relates to children, at their own peril. CTSCA provides far
more than the U.S. government has endeavored. The reintroduction of the Business Supply
Chain Transparency on Trafficking and Slavery Act of 2018 would send a signal that the

United States is serious about modern slavery’s eradication.
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IV. CONCLUSION

Knowing is not enough; we must apply. Willing is not enough; we must do.
—Johann Wolfgang von Goethe

This thesis does not chronicle the problems associated with America’s most widely
known forms of modern slavery (i.e., sex trafficking and domestic servitude). Still, it is
essential to remember that they continue to exist all around us. Public awareness campaigns
and law enforcement/health worker training programs such as the Blue Campaign can be
attributed to bringing these two types of slavery to the attention of the general public.
Therefore, they are very effective but limited to activities that are occurring within the
borders of the United States. To address the issues holistically, we need to change how we

examine the problem.

Instead, this thesis looked at the issue of forced labor, particularly as it relates to
child labor. Modern slavery, or trafficking in persons, does not occur in a vacuum. Whether
we intend to or not, we participate in its existence. According to the research forming the
basis of this thesis, there are several commonalities, which together create a means for
opportunistic criminal organizations to exploit people, and even more despicably, children.

| have learned that

) modern slavery is not unique to any one country or region

o modern slavery is ubiquitous

. modern slavery is complex

o modern slavery is profitable

. modern slavery is an integral component of globalization (just as in

industrialization of the past)
. modern slavery feeds on conflict

. poverty and other social disadvantages fuel modern slavery
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A. SUMMARY

When taking TVPA and all of the other laws, rules, and accords on modern slavery
together as a whole, slavery can be loosely defined as “forcing a person to work, through
threat or fraud for subsistence at best.” It is absolute exploitation. As consumers feed into

it, we as a nation can play a more significant role in its reduction, if not elimination.

Slavery is no longer about people owning people. The Thirteenth Amendment took
care of that. Or so we would like to believe. As compared to the slavery of the past, its
current picture has various shapes and some different hues. Shaded with profits and threats
of violence, and sometimes acceptance, we find ourselves with a much larger, more
widespread problem that encompasses myriad activities. As globalization spreads, there is
a higher likelihood that goods will continue to be manufactured at a lesser cost due to
cheaper labor and materials. And so, unless and until we hold businesses accountable,

slavery in the global supply chain will remain hidden or just overlooked.

The most glaring gap identified in the course of my research is that more is required
of lawmakers, policymakers, and everyday citizens to continue engagement in eliminating
this atrocity. Looking at inequalities across the spectrum, it is clear that playing fields are
not level. There are many contributors to this uneven playing field of inequities: poverty
through unemployment or inadequate compensation; social injustices and human rights
violations; conflict, usually derived from religious, political, cultural issues; and greed
manifested in corruption and bad governance. Those push factors, along with economic
conditions, drive these behaviors in that industry demands cheap labor to meet supply
requirements and, consequently, unskilled labor. Children often become that workforce.
Armed with this knowledge, it would appear evident that we should enhance any
interventions that are already in place through, for example, the Tariff Act and other laws.
The question is whether the will to change exists or whether the reports and speeches on
initiatives are merely lip service. It seems particularly curious that as more attention
focuses on the supply chain side of modern slavery, a law designed to address at least one
major component of the problem is tabled by national lawmakers and the ILAB loses

significant funding for fiscal year 2020. This begs the question of, how do you defund a
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program that is showing itself to be one of the few that address this aspect of modern

slavery?

It can be generally but safely argued that that homeland security is a subset of
human security. A recurring theme in modern slavery are the push and pull factors that
allow persons to become victims of this human atrocity. To say that they are the same—if
not intimately related—factors that cause forced labor, sex trafficking, child marriage,
child combatants, and organ trafficking is not a stretch. The geographical location may be
different, the end-user may be different, but the methods of securing victims are similar.

It is well-known that victims of forced labor are brought to the United States
because there is a market for their services. Inadequate legislation, coupled with inefficient
enforcement of the laws, provides an environment that permits the problem to persist.
Victims of forced labor outside the United States are critical cogs in the wheel of overseas
production. That cheap or unpaid labor permits multinationals to reap the most substantial
profits possible. These slaves, especially children, are not benefitting from the increased
revenues and, consequently, another generation of illiterate exploited persons is underway.
The conversations about cocoa labor have been ongoing for two decades. Yet, as of 2017,

an estimated 2.1 million children, or one in three children living in cocoa-

growing areas, work in unacceptable conditions in the cocoa sectors of Cote

d’lvoire and Ghana. With approximately 20,000 cocoa-growing
communities and two million cocoa-farming households at risk, the scale ...

is still modest, and is eclipsed by the much greater size of the problem.318

Due diligence, mandatory disclosures, greater enforcement, and meaningful
sanctions are necessary. A state cannot singularly impact this issue. It has to become a
national priority, not in words, but deeds. If multinationals are not mandated to take action,
but rather only encouraged to be responsible, profits will likely carry the greater weight in
corporate decision making. The absence of meaningful enforcement can invite corporate
irresponsibility. The very nature of business is profits over everything else. After taking

appropriate legal and regulatory enforcement measures, a baseline can be established

318 “Child Labour in the Cocoa Sector,” Sustainable Goals, March 16, 2017,
https://www.sustainablegoals.org.uk/child-labour-cocoa-sector/.
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against which the effectiveness of those measures can be gauged. Once mandates are in
place, it is plausible that voluntary measures, such as certified and fair-trade standards, will

become more prevalent, adding to the reduction of some of the problems.

It is time for the ostrich to raise its head from the sand. As humans, until we are
directly impacted, we can turn a guilt-free, blind eye to the problem. That not-in-my-
backyard mentality also has its limits because once we are confronted with the issue of
modern slavery, we want to make sure that it stays out of our environment. It is natural to
ignore the problem or make it someone else’s. Each day more evidence of modern slavery
appears front and center, and it is, in fact, in our backyard. The issue is not that the United
States has not done anything for lack of trying, but more so, whether or not the government
has the political will to move forward knowing that we are participating in the exacerbation
of this ongoing horrendous crime. It is curious to see that one state, California, has
successfully taken actions, while another state, Washington, cannot move forward knowing
that these problems are prevalent within its boundaries. We will remain status quo unless
and until the federal government takes a deliberate step, not just lip service, to appease
constituents like issuing “a sense of Congress” (nonbinding resolution) or by brokering
voluntary agreements between corporate giants and NGOs, but under penalty of law

enforcement and attending sanctions.

B. RECOMMENDATIONS

We have waged wars on drugs and terrorism, both of which include elements of
modern slavery. We have even waged wars on malaria and social conditions. We have
waged war on regimes that threaten democracy. We acknowledge that the problem of
modern slavery is grave enough to have consistently addressed it at the highest executive
task-force levels. We publicly state that it must be eradicated, and that we will not, as a
nation, stand by and allow these atrocities to continue. The President’s Interagency Task
Force is equipped to take on the issue, but we do not exercise the authority to truly combat
it holistically. The tendency is to focus on the results rather than one of the most significant
underlying causes: business profits. We must do something different. My recommendation

would be to redirect resources to address the core issues, if only as a pilot program. To this
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end, the DHS should replace the Department of State (State) as the lead agency in this
effort. Diplomacy and aid are necessary for dealing with foreign nations. Still, State can
act as a support agency since the weakest aspect of what can appear as a “war on modern
slavery” is in the enforcement. A practical approach might be to bifurcate the enforcement

process so that there are two co-existing enforcement tracks:

1. A Domestic track, which focuses on service-based incidents occurring
within our borders. These incidents would include sex trafficking,
agriculture, construction, hospitality, beauty (nail salons, massage parlors,
etc.), and domestic servitude. These are the crimes that have become the
subject of public awareness campaigns, news reports, and publicized court
cases. Law enforcement personnel, health care personnel, travel industry
personnel, and others have been trained to look for the signs and how to
report suspicious incidents. Funding is already appropriated for
prosecution and social services for victims, indicating a zero-tolerance
policy for these crimes and reassuring victims and the public that the

government is serious about ending this issue.

2. A Foreign Trade track, which focuses on the global supply chain that is
allowing goods produced using slave labor to enter products bound for
entry into the United States. These products, whether raw materials or
manufactured goods, are benefitting U.S. business, containing costs to
consumers, but they are at the risk of exacerbating human rights violations
that fuel global instability. A CNN News report on November 29, 2019,
stated that U.S. final quarter (October—December 2019) retail sales are
expected to be between $727 billion and $730 billion, with 40% of all
retail sales occurring between Thanksgiving and Christmas.319 The fact
that Americans are such high consumers of retail goods is demonstrative
of the need to be more assertive in addressing the magnitude of the issue

319 “Transcripts, November 29, 2019,” CNN, accessed November 29, 2019, http://www.cnn.com/
TRANSCRIPTS/1911/29/nday.03.html.
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of slavery in the U.S. supply chain. If there is no action taken at the

national level, then we are all complicit in this crime.

The DHS has taken a huge step in this direction by entering into a partnership with
Liberty Shared, an NGO that is investigating forced labor across the globe.320 If used
effectively, this partnership can lead to the potential prosecution of bad actors who,
knowingly or not, rely on forced labor as a part of their business model. By re-introducing
the Business Supply Chain Transparency on Trafficking and Slavery Act of 2018 and
establishing meaningful civil and monetary sanctions in addition to other criminal
penalties, the already existing legal framework can be fortified by the political will to hold
businesses accountable. An appropriate enforcement framework is already engaged in
some of these law enforcement activities through Customs and Border Patrol and
Homeland Security Investigation activities in conjunction with the research conducted by
ILAB and other government agency programs. Housing the law enforcement program in
DHS will further allow opportunities to take advantage of some of the same economies of

scale that currently afford us better counterintelligence and counter-crime results.

Globalization has made the world much smaller in terms of connectivity.
Technology continues to make globalization less daunting. We have the resources and the
tools; only the action is lacking. The laws and regulations promulgated by the UK,
Australia, and others, as well the California and New South Wales legislation, if nothing
else, are reframing the discussion. As a nation, we should, at a minimum, implement the
structure that will begin the narrative, sending a message out to big business that forced

labor is modern-day slavery, that will not be tolerated.

The simple approach to minimizing modern slavery, as it relates to forced labor, is
neither tricky nor complicated. Admittedly, the investigation of alleged modern slavery is
time and resource-demanding but necessary to effect change. It will require adequate
funding for a robust program. The United States saw successes in seat belt violation
enforcement. It did not happen overnight, but there was not much more than a culture shift

320 |CE, “ICE HSI Global Trade Investigations Division Partners with Liberty Shared to Combat
Forced Labor.”
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to bring about compliance. Unbelted drivers eventually reconciled that enforcement of seat
belt laws was to be taken seriously, and the penalties for, seemingly minor, infractions were
significant. Public awareness campaigns were far-reaching and removed most excuses for
errant unbelted behavior. The same approach could work in the fight against modern
slavery. Enacting laws and ensuring their enforcement, along with strong messaging to the
general public, will eventually result in the shift in business culture. Diane Osgood, an
economist and social change advocate may have said it best: “With each dollar we spend,
we vote for the world we want.”321 We can no longer just ignore the realities or just peddle
faster. We must do something different.

C. FURTHER RESEARCH

An opportunity for further research: Is there a nexus between the use of child labor
to benefit business and the potential threat posed by these children to homeland security?

The U.S. Intelligence Community’s (1.C.) annual report to the Senate assesses
threats to national security. The report discusses potential threats to the United States from
the 1.C.’s perspective by examining indicators like weapons capabilities, state and nonstate
ideological concerns, health, the environment, conflict, the economy, and others. In 2018,
the report stated that “poor governance, weak national political institutions, economic
inequality, and the rise of violent nonstate actors all undermine states’ abilities to project
authority and elevate the risk of violent—even regime threatening—instability and mass
atrocities.”322 The 2019 report stated that “transnational organized crime will, almost
certainly, continue to inflict human suffering, deplete natural resources, degrade fragile
ecosystems, drive migration, and drain income from the productive, and taxable,

economy.”323

321 Djane Osgood, “Shop Like You Mean It: Why Ethical Fashion Matters,” HuffPost, 19:03 500,
https://www.huffpost.com/entry/shop-like-you-mean-it-why b 9263138.

322 paniel R. Coats, Statement for the Record, Worldwide Threat Assessment of the U.S. Intelligence
Community (Washington, DC, 2018), 16, https://www.dni.gov/files/documents/Newsroom/Testimonies/
2018-ATA---Unclassified-SSCI.pdf.

323 Daniel R. Coates, Statement for the Record Worldwide Threat Assessment of the U.S. Intelligence
Community (Washington, DC: Office of the Director of National Intelligence, 2019), 19,
https://www.dni.gov/filessfODNI/documents/2019-ATA-SFR---SSCI.pdf.
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There may exist a nexus between forced labor and opportunities for the
development of violent extremism using the same pool of forced labor found in modern
slavery in the cocoa, mining, or similar industries. The poor governance, economic
inequality, and other factors that the 1.C. speaks of in its reports to Congress are the drivers
of threats to human and homeland security. These drivers can create the perfect backdrop
to recruit combatants, to traffic persons for sex and domestic servitude for terrorist groups,
or as a source of revenue for terrorist financing. For those relegated to the bowels of society
due to conflict, the choice is simple: eat or be eaten. A disenfranchised group can become

a perfect pool of candidates for opportunistic extremists.

In 2015, there were 274 cases, verified by the UN, of children that were recruited
as foreign fighters by Islamic State in Iraq and the Levant in the Syrian Arab Republic.324
Apropos to the forced child labor in the cocoa and mining industries covered in this thesis,
the United Nations Security Council has looked into this connection. It reported that Boko
Haram and the Islamic State West Africa Province used recruited or abducted children as
young as twelve years old, for use as combatants, messengers, spies, and even as suicide
bombers.325 These are the same children alternatively used in forced labor in agriculture
and mining. According to the report, more than 158 boys and girls were used as suicide
bombers in 2017.326 The UN has further determined that Al-Shabaab in Kenya and
Somalia, the Movement for Unity and Jihad in West Africa, Ansar Dine, and Al-Qaida in
the Islamic Maghreb in Mali and other neighboring countries have recruited and exploited
children for violent extremist activity.327 Recognizing the breadth and the threat of

exploiting children for extremist purposes, former Defense Secretary James Mattis made a

324 ynited Nations Office on Drugs and Crime, Handbook on Children Recruited and Exploited by
Terrorist and Violent Extremist Groups: The Role of the Justice System (Vienna, Austria: United Nations,
2017), 94, https://www.unodc.org/documents/justice-and-prison-reform/Child-Victims/

Handbook _on_Children_Recruited_and_Exploited_by Terrorist and_Violent Extremist_Groups_the Rol
e_of the Justice_System.E.pdf.

325 Counter-Terrorism Committee Executive Directorate United Nations Security Council, Identifying
and Exploring the Nexus Between Human Trafficking, Terrorism, and Terrorism Financing (New York:
United Nations Security Council, 2019), 28, https://www.un.org/sc/ctc/wp-content/uploads/2019/02/HT-
terrorism-nexus-CTED-report.pdf.

326 ynited Nations Security Council, 29.
327 United Nations Office on Drugs and Crime, Handbook on Children Recruited, 1.
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poignant statement. In opposition to a cut in funding in foreign aid in the president’s fiscal
year 2018 budget plan, he reportedly said “if you don’t fund the State Department fully,

then I need to buy more ammunition ultimately.”328

328 plex Lockie, “Mattis Once Said If State Department Funding Gets Cut ‘Then | Need to Buy More
Ammunition,”” Business Insider, February 27, 2017, https://www.businessinsider.com/mattis-state-
department-funding-need-to-buy-more-ammunition-2017-2.
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