Congressional
;__é\ Research Service

Informing the legislative debate since 1914

Wor k'eGosmpensation: Over vi

UpdatSegpt ember 6, 2019

Congressional Research Service

https://crsreports.congress.gov
R44580

CRS REPORT
Prepared for Members and
Committees of Congress




Workers’ Compensation: Overview anc

Summary

pensation provides cash and medical benef
ill in the cour s eproofvctadbedsinre fda mpl ¢ yme thte asmd vi vor s
on the job Benefits are aprotihde & xwiltulsa wte 1w e gnedc
wor kpl ace 1injurieNe,arillyl naelsls ewo,r kaenrds diena tthhse. Uni t e
wor KeampenWathonhe exception of federal employee
prisacé¢or employecaeabl kowerwdr bgr f edempensation 1is
of statel nprgoegmpalmasy.ere purchase insurance to prov
compensation benefits.

Wor keompensation Srnasndebentr wemdl M eedmpal oyers and wor
devpedd at the DBOtge mtnurmy ionf rtehseponse to dissatis
as a method of compensating worker Unfder daddwswspat:i
grdanbargaimec ewiowvek eguaaruant ebemdj,a1finidcess , f ad linesses, ar
forfeit their rights to sue their employers. Emrg
provide benefits regardless of fault.

Recently, concerns have been raise’d over what so
compensation benefits or policy changes that mak
These cuts and policy changes may be shifting sc
injuries, illnesses, and deathke awagygpofialm phegert
such as Social Security Disability Insurance ( SS
There is no fRfdrrallavegvwidwiemeresmstat i on systems and
mini mum federal st dlthdkardds efndmr asltiwtead mpastituams ofi w
led to unsuccessful calls for minimum state star
over benefit eqtudadayy among the states

In 2013, 0] ahoma j oi n &cdo nilpeexnassa tiino nmaskyi sntge m tnso nwcoor

k1

Unl ink éfekalsa, h o ma waenpd oyemwmpotu tt ed f 'cwanpleenrssat i on by
of fering alternatawd thleemiprf itrso tt oc teimephl cofyecacsn T @ xwas su
employers are exposed to 1egawhmd icanbpillooyteyr si no ptth e
of wobrlkompe@lklagahoma no longer hdbecamsZ@toémpul sor
the Oklahoma Supremes Coonc¢ompl EBdompheawoathieos t at e
system viokatodstheusgti amne
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Wor keGosmpensation in the Unite

WorkKeompensation provides cash and medical benef
ill in the <cour s ec aobfh ntehfeiitrs etnop ltohyemesnutr vainvdor s o f
job. Benefits are provided without regard to fanut
injuries, il Neasdgsaldndodkatrhsand empdogedrs in
by worhkepensation and e achTesxtaast,e ,h awsi tah htahned aetxocreyy
compensat.il ant2mofrset ¢tdima h1 i on wor kemeg e $cdbomnt i ng f
trillion in wages, wer e Cccoovnepreends abt yiWdane mstyasttee mo. vt f ¢
covered worker i sori ndjiuerse da,s bae croenseusl ts iocfk ,hi s or h
is entitled to full onrediilclanlaessdso bemagdgd tffont ot he pil nj
wages lost due to inabilitamitly wmemberandnbens it
Employers are responciompenfiat ipmobiedied g twoitloet h
generally purchase 1ifherdedertd gover nmkase haest
in the pr ovicsoimpne ndsfa ¢ wnomssiete rvgoer kceorvse raerd by state 1 e
Al t hough every’ ’csoamptecn shaatsd mach wsono skaelerlmt B wtwor ke r s
compensation themandatooyfemdedhtale mdvadkeesthat st
compensation, no federal §ftdondatds ghoroftatatopr e
Table 1. :RUNHUV:- &RPSHQVDW L RENnFoyEQ Ebstsy2®.6D Q G
Total in Billions of Dollars Per $100 in Covered Payroll

BenefitsPaid $61.9 $083

Medical Benefits $311 $0.42

Cash Benefits $308 $0.41
Employer Costs $96.5 $1.30

Source: Christopher F. McLaren, Marjorie L. Baldwin, and Leslie |. BaffenkersCompensation Benefits, Costs,
and Coverag¥®16 Data NationalAcademy of Socidnsurance, October 2018, p. hitps://www.nasi.org/
research2018feport-workers%E2%80%3®mpensatiorbeneits-costscoverage¥oE2%80%93016

Notes: Benefits and costare those paid in the calendar year, regardless of when the injury occurred. Costs
include cost of insurance, benefits paid before meeting an insurance deductible, and administrative costs
associated with selhsuranceSums may not add due to rounding.

The Grand Bargain

WorkKeompensation is gofamdntbetfgRadme dot bens and e mp
Under ‘“awoornkpeernss at i on,d ewfoibkaede §1i re cfowvecovered 1inju
and deaths without Ime gaxrcc atnggef afwlrt tdri sl icaobvielriatgye.
prohibited fr om fsouri nwgo rtkhpeliarc ee mpnljouyremedse r s | | ne s s e
compensation 1 s atvhaei leaxbclleu.stidviep hrpelynweydsye @« r ¢ pr ot e ct

lawsuits Beaftdmbenheparntys in all cases, regardless
Emp | oayreer sapbulrec htaos ¢ i nsurance tsanditngnmnded®s ¢ heost i
predictabidimayj erity -ionfs usryes.t e ms , can self

1 Christopher F. McLaren, Marjorie L. Baldwin, and Leslie I. Bod&orkersfCompensation Benefits, Costs, and
Coverage2016 Data National Academy of Social Insurance, October 2018, Ipttds:/ivww.nasi.orglesearctz018/
reportworkers%E2%80%980ompensatiofbenefitscostscoverage?eE2%80%93016 Hereanafter referred to as
WorkersfCompensation Benefits, Costs, and Covet2@E5 Data
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The History CofmpWat keoems i n t he
United States

The Era of Litigation

Prior to the estcomlpiesnbbmentonmth awgr2khife st ther p,e gti he

civil courts were the only avenue for the adjudi
empl oywymelmtt ed 1injurie.s,Cocubrhithsd s sedegraatptiegehs to
compensation to injuwsvred workenrs &nltllkad sowr tihworn
that the employer was negligent

Establ NeBlhnhgence

Undbe tohmmwndoctrine of mnegligenemnep |l otyheee ,buarsd e n ¢
plaintiff, to prove that ttphreo vidmpl’"¢pe prwases ntte glhicg
injury and that this negligenncees swa sAmt hdee aptrho.x i ma t
emplrdgmonstrated due care to pr %weintabilrej mrnyd i n t
suf fiwcoirekmetrtsa bl i shing and enforcing workplace s af
workplace and safe equipmwatniagd pbovuidpogeampt
and instructions on how to work in dangerous sit
In additan employer was generally only required
workplace accident 1f the cosdoeostof sficthhe aaec iweae
expected costs of the accident were the actual 1
probability of 3%Thhei sa cccail dceunltu so, ¢ cwhrircihnHea.a the t o be
For mufltaer the deaisé¢édnBAUHWHGBWDWHY FR&EDUUROO 7RZL(
effectively meant that employers did not have ar
such a duty only to the extent that the costs of
a cdeein 't

Employer Defenses

Prior t’oowmpekentaidodn,t iion to having to prove negl
empl oyer, &impgl ocyoemepse nsseaet i on for work injuries al
defensed tpad oovmpllecoyers under common 1 aw:

1. asumpt i ont hoef woirskke r kne w tihnec lruidsiknsg orfi stkhse j ob
associated with latent desfemettshad cefqui pment
conduct i nagn db uascicneepstse,d t hose risks by acceptin

2Price V. Fishback and Shaoh Workets’ Kéaompans d&tTihren Aidw ptt i © nU
1 9 3 Qourrial of Law and Economigcsgol. 41, no. 2 (October 1998), p. 308. Hereinafter cited as Fishback and Kantor
(1998).

3 William M. Landes and Richard A. Posn&he Economic Structure of Tort L@®ambridge: Harvard University
Press, 1987), pp. 888. Hereinafter cited as Landes and Posner (1987).

4159 F.2d. (2d. Cir. 1947). While the decision in this case
and Posner ar g uparportingaonly td' make.expli€ia what had lorsg been the implicit meaning of
negligence. ... ” (Landes and Posner (1987), p. 85) .
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2. feldoewvahe¢e accidenatc toura lilnyj ucrayu sweads by a cowork
t he e rsp lnoeygelri gence or action; and
3. contr nlkegtl o yhaeft e eecntpeldsyae t i ons or failure to e
due cdrntedrdsmuthe ®accident or injury.
Under ‘“woornkpeernss at i on, t hieb leempfloory etrh ei sc orsetssp oansss o c i a
workednnjury, illness, or deat h, even 1f the worl
accident was caused in some way by a coworker, o

Consensus and the Grand Bargain

Theatrten of  ctohmep ewnosrakteirosn system was driven by a
wor ker s, and 1 nsurers, who all stood to gain frc
empl oyer 5,0 npeernkseartsi on reduced the smnpeckemai nty as
whi ch, despistiamhtthe ndaddvant oagmmml] d yapevt t s md id dedts
a workplace injury in the hands of 2Dt gndgeypr
states began I-lianwtd efg® mt khaelb lceo mmo ne mpl oyers. In 19
such 1 aws. By 1911, a year af'tempthsat¢tnoat hamwt 0

ates had 1 aweflinmitdaagmi dwoiplth acoausgehsd.t he purchase
r Kea mp eonns aitnis ur anc e, e mpl o yse rcso sctosu lads sporceidai tcetd ew
juries and these costs were not subject to the
e decisions of judges and juriesto $bhmé#ddition,
he cost $c oonfp ewnosrakteirosn i nsurance to their employ
pecially in case’s of nonunion workforces.

©“ oS53 0

r employees, thompeasttonwnminedowmkehhath atdheypy ov
er dbeuns of common law to win compensation from

at hs. In addition, the gervompenesad bandfhi tasegr a
sability or death provided owhe owfertehe fftiems tunsac
purchase or afford private disability insuran
empl oyment insurance (UIlI) or Social Security I
w was enacted in 1932emsnmdoSSDItlwasagaact ed0 fon
r all workers in 1960, fLiofmpgnyadi onafltaevr walse ef
n befodecemponkatrison, insurers sold liability p
t s as ssouccicaetsesdf uwwmli tvhor k i njury c¢clai ms. However,
er wompembaws onexcept §aildsher amae orasexc lodfsiv

uranfdbefmadsdatory '‘aammers ®tfi ovio r k enscsrreaansceed r e s u
tomers and total premiums ,whoirc hi nesaudrhecresd as wel
i Mvindmsakeposure to claims.

~o =g oM /g tTaa—~m 00 g on
o™ B30 =050

B2 BB 0 <

5 For additional information on these commbra w de fens es , see Stephen D. Fessenden,
Liabilityin t h e Un iBulketih ofshe Bepartment’of Laborol. V, no. 31 (November 1900), pp. 115210.
Hereinafter cited as Fessenden (1900).

6 Fishback and Kantor (1998), p. 317.

"Price V. Fishback and Shawn Everett Kantor, “Did Workers P
Quarterly Journal of Economigsol. 110, no. 3 (August 1995), pp. #I82. Hereinafter cited as Fishback and Kantor
(1995).

8 There have nevergen more than seven exclusive state funds.
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Wor k'eGosmpensation Legislation

Empl oyers, wor kec s gtnmhampdwdtivdnlesdu raelrls b ea bseytstteerm oof ff ur
wor Keampensation than thdleerdi dtleom tthoer tg rsayhsd ebma r g a i
compensasibargihn reqtheedthagi yobbBamhwaery contra
employers antlowwdk&mpoen Patiioon, some employers of

contracts invwehuddywaarchpt ovdb rthkes é f gjfosifnfitnldym f i nanced
t he e mpl dwoerrkiemrnsd x ¢ h a n g saglflo rf uftourrfee ictl ayems f@mi nst
a wor kTheajdacoi sditmbnar e x post contract was made by
accidentAlotchceuurgrhe dc.contracts were upheld by the co
substitute fboerc ambseck tostheynigmd to refuse relief
and their righaeatsi ¢ dgadinmpgs tcintahidnitdaiienmpnlgo ytehres ,u ntcheu
inherent in the tort system,.

Al t hemghost contracts ewmprleo yleergsa taxlbsaonctmifntferfafeetdst ii vne
which workers agreed to waive their right to fil
woriknj ury benefits, bielfloorees slagnayt ha cédchieduecnote,d tisn jguernye,r
held such contract scotnomobnb eloaavehsefyo rvci eoal balt & du npduebrl i ¢
In addition, by 1909, 28 statesP®ahmd sewmcah tceadn tl raawcs
were prohibited by AH ¢ hWygrhiersg coooun sdt ihtawtei mmd.opt e «
allowing eactantworckats and unions |l obbied agains
wor Keampensation under the belief that workers w
benefits in the state legt’slature than with indi

Federal "Womkensation for the United States I
Ot her Hazardous Federal Occupations

One of the'cbmpesnswornhmanthawduonviaradd Seamltyessel ected
empl oyees and was enacted 1nrsl8B8f2.s dllharsy ltaow apmwyp v
of the federal United States Life Saving Service
salary to his or her sur®™linvolr90 8i,n Goansger eosfs ap alsisnee
comprehens’toempwons kheren law for federal employees
occup,stuichhnsas |l aborers at federal manufacturing
construction oYThtihse I1Paaw apnrao vCiadneadl .wor kers with up
afteday Waiting period, i fr edli astaepalneddn tjdhuaeiy rt os uarnv ievi
with up to a yeanmr oip lsellmaenstdihn case of

The 1882 and t98Smpfendseatailo wolrkws did not provide
federal employees. JHtourd heotti mhteed ctdeatal owly kd ma
t he 19a0n8d Itahwe 1 aw was <c¢clearly designed boenly to p

9 Fessenden (1900), p. 1203.

Y1bid., and Lindley D. Clark, “The Legal Liability of Empl
Bulletin of the Bureau of Labpvol. XVI, no. 74 (January 19), pp. 1121.

11Wyo. Const. art. 10 84(c).
12 Fishback and Kantor (1998), p. 313.

13 Act of May 4, 1882, ch. 117, 22 Stat. 55 (1882). In 1915 the United States Life Saving Service was merged with the
Revenue Cutter Service to form the United States Casestds

14 Act of May 30, 1908, ch. 236, 35 Stat. 556 (1908).

Congressional Research Service 4
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the most hazardous®Pjretssi diem tt hTeh ecvidwirle sReorowiecovee.l t

shortcoming of the 1.a wchfhoerwed 9s0 8p absaswangteu,a lhley csail glne
Congress t o’ ’cpoanspse nas awoli rokne rbsi“d klmphety e weul dj oowdrin
gover nmeNatn ds esrtvaitceed t hat the 1l aclkompesmsah ioncdmp
waa matter of humi®liation to the mnation.

In addition to only covering a s mal ll apwosr tdiiodn o f
not provide for medical benefits for disabled wc
disability or death arising from injuries and nc

ate WQ@ohpenmnsation Laws

nd enlaiichetda ¢ & é wd mokssattsi on | aw in 1902 that

, steam and street rail way workers, and wc
ts Mont ana fol'tompdnsatid®f9] wwthhat wonkygr
aws weseusmtonskidawnoaal by their state ¢«

w York ensgompdebbasfevevwomkensation |l aws in 191¢(
e boe¢ & ecalnedc tciovmep u l Scoornyp ewosrakteirosn s ystems for e mpl
e compul s odreyc lsayrsetde mu nwcaosn st i t ut i onali nby the New
Jwli t h t he c,o0HVtY 6 RXWiKg% XIdE CQRavébp r&iRved an empl oye

Neoli=nie B¢ o = = o -~

its property rights without due process of law i
to compewsenker for injuries Bhat gWdNigevn@etr kcaus e c
responde¥YId™d wi stitheen wi th an amendment to the state
compul s orfcgo mwperkseartsi on |l aw and t hei nenfd9clt3ment of a
Ten statekeaowanpteand awdro nl nl alwsdt8h, nt h ® I1é¢ nact ment of
Mississippi | aw, ‘ewenrpy nsstaattd @ nls ds dy @4t @ tshofir ktehres

Appenr®dl xhemghy state laws provided for a mix of
eventually each statge,nawittehd tah e oédsvp wcopnmmonns wod fi kT er x

1SWillis J. Nordlund,“The Federal Employee€ompensation Act,Monthly Labor RevienSeptember 1991, p. 5.

16 U.S. Congress, House Committee on Education and Labor, Subcommittee on Safety aedsabvampAmendments

to Federal Employeeficompensation Achearings oml.R.1196and other bills to amend the Federal Employees
Compensation Act, 86Cong., 2¢sess., February 10, 23, 24 and March 8, 23, 24, 1960 (Washington: GPO, 1960), p.
124.

17 The Maryland law was struck down in 1904 by the Court of Common Pleas of Baltimore City in an unpublished
opinion inFranklin v. The United Railway and Electric Company of Baltim®tee Montana law was struck down in
1911 by the Montana Supreme CourGamingham v. Northwestern Improvement @Gd. Mont. 180, 119, p. 554
(1911).

18209 N.Y. 271, 94 N.E. 431 (1911). For additional informationoritted ¢ ¢ i si on, see Thomas Reed Po
Wor kmen’s Co mp ePalitical Sdience Quariedyols 32 1o. 4 (December 1917), pp. 5827.

19N.Y. Const. Article | 8§18 (formerly §19).

%Al aska and Hawaii enacted territorial workers’ compensati.
in 1959.In1928wo r ker s ° coovarpgaunderdheficodne r al Longs hore and Harbor Worke
Act (LHWCA) was extended to employees in istrict of Columbial Di s t ri ¢t of Columbia Wor kmen?’
Compensation Act of 1928, P.L.-A19). This provision was repealed, effective for all injuries occurrimgroafter

July 26, 1982, with the enactment by the District of Columbia governofi¢he District of ColumbidVorke r s ’

Compensation Act of 1982 (D.C. Code 8838l et seq.)Benefits for injuries that occurred prior to July 26, 1982,

continue to be paid under the LHWCA.
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sys t?®€mmpul sory 'sompenwet kenslaws were upheld by
in a series %f rulings in 1917.

Federal "Womkensation Progr ams

After passing o hceo nopfe ntshaet ifoinr slta wwo rikneetsif e ddmiatl e d
overnment has largely ' cendpdngatricrdipdliiomy otve rt h
he federal government admcompeasstti wa @owmgr alms
rograms that provide lkichhietded nllansd¢ fitts twatWwosledr
onditions.

o T O

ZeZ5Sel —™MICLFR—0eSe'"—1 E-

resident Woodrow WilsonCemgaesda(thbh@MAadet aw Empl
n September 7, 1916, and iwomrsleaodwpiseng i ®ont ended t
ysdeg etmei ng de ve ltoop ende airnl yt hael 18 Tflacitdeesroarli gei mpall o yFeEeCsA.

emains the bdsaompdwyathed Wwofktdemaflorci vilian e mrg
xecutive, legislative,enand judicial branches of

ECA providompwaslkdnon benefits to federal c¢civil
t a i ns uocthh ears gfreodueprsal jurors and state and 1
ing in a federal ¢ DEPadmitnyi.s tTehres Dehpea rFtEnCeAn tp
¢ h ’sb ehnoesfti catgaemyc fyif tp acyds shtesi r A dwmirnkiesrtsr at i ve ¢ O s
CA programbDQfecompgenprahbhtedswdouwe,yrta@axmept i
over nment ,scuocrhp oasa ttithoes ¢Uawlh i $ hr musde pay for its s
rogs aand mi ni strative costs.

T T o0 M 0w o
o
(¢}

e ">Z1S—el1 SH<HT"WMZse0meSe'"—1 E-

e Longshore a@dmplenboatri &ar Ret s ( LHWCA) was enac
rovide a federadmpygnsdsam ak clvor kpmwoix katres engaged

oading, unloading, building, or breaking of ves
nit e d*FSetdaetreasl. i nv ol weomeretn siart i wonr Keorrs mar i t i me wo
reckdetdh?z S¥Ppreme GGRXWKHUQI IhFRLHlaFY s tHQVAHQwor ker s
ompensation coveragse aoaficmastiitmeéi wankebsescause t
ranted the federal gnoavtetrenrnse notf ntahdemiaruatbhtoyr iatnyd o v e
u

T
p
1
U
p
c
g
jur il o®i. ct

2! Fishback and Kantor (1998), pp. 3334.

22New York Central Railway Co. v. White, 243 U.S. 188 (1917); Hawkins v. Bleakly, 243 U.S. 210 (1917); and
MountainTimber Co. v. Washington, 243 U.S. 219 (1917).

23p L 64267, codified at 5 U.S.C. §88101 et seq. For additional information on FECER®&eport R42107he
JHGHUDO (PSOR\HHVYT &RPSHUWHMIVA Q@R RPWHRWRIWLRQ. IRU )HGHUDO (PSOR\HHV

24p L. 69803; codified at 33 U.S.C. 88901 et seq. For additional information on the LHWCEBR®&eport

R41506,7KH /RQJVKRUH DQG +DUERRBQRIFNH UV &SR PESYHHIMWMOWE RI :RUNHUVY &RPSHC
Certain PrivateSector Maritime Workers

25244 U.S. 205 (1917). Theourt citedArticle 3, Section2 of the Constitutiopwhich extends the judicial authority of
the United States to admiralty and itiare mattersandArticle 1, Section &f the Constitutionwhich grants
Congress the power to make all laws necessary and proper to execute the powers of the federal gasetimenent
basis for its decision.
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The LHWCA has been extended seveseadt drn mesr Ker s.ov
1928, coverage wa si hehxet elhidsetdr itcot ecomfp 1 oylevemsb i a . Cov
to overseas military and phklicaawdmkentc @oft thet Dr
Ac®I.n 1952, coverage was extended to civilian em
instrumen tAx mFd 1 ¢ssuscohf atshes er vi ce c?lCuobvse raangde pwoasst e
extended in 1953 te Ompleay Comnmtwarckhitmgd *Srhetllf 1 n
development of mnatural resource®, such as worker

Under the LHWCA, covered empl dyempenga®t i remuired
insurance from RQ@Ir ramwidGLhaapppprr cowiaerdds, absye lfay benef it
in accordance with the LHWCA statute and regulat

eSE"1 Z—el Z—7Z¢ e@

DOladmini sters % olmpmintsead i wonr kperrosgr am t hat provide
benefits to coal bmi ceorns’pwoa hwtwwind, sabmhmdnl y refe
as bumdckednd to the survivors of miners who die
benefits began in 1969 wiFtld Cwladl eMiancet nbdeenatl tohf aThidt
Act oPCl®bms for benefits filed befowherkE@s2 are

all other c¢claims are eithear ptaiad theydaethael rBlspok sk
Disabilit,whTchsti sFifndanorddbmeparno deoxot#i@lyoea 1t a x
operators are requtioedet ot pBitmnhweseknarys wvpanoat o°
black lung pr ogmrgam walflaectnkh elpuempgidoesri dtehe it st ate wor
compensatio,Mal agwKaenddnwd g Bni a, and West Virginia
wor Keampensation laws to DOPFCiorcappyonal sthte W
out of the black lung progr am.

—7Z>0¢1 —™e"¢Z7Z0e1l EE2z2™MSe'"—Se] ee—7@el "-™M7Z_xSe'"—1

The Enerygeye sEmpclcoupational ITIlIness Compensation P
2000, provides catshhomnkhadr snewh e ave be niefvidlsved 1in t
research, and tes?’EEOECPA s omDAlwwitshpearddd coyyts p.
out of generalbyy mpt oy eBosfa tEREeOr1tCtPhAa mpsruony i cdaecssh 1 u mp
benefits and medical benefits to the following ¢g

X Department of Energy (DOE) employees or cont

industry worekd rtsy pveist hofs peceacncfeir | i kely caused
26p.L. 77208.

27 Nonappropriated Fund Instnentalities Act, P.L. 8397.
28 Quter Continental Shelf Lands Act, P.L.-832

29p.L. 9:173; codified at 30 U.S.C. §8901 et seq. For additional information on the black lung progr@RSsee

Report R45261The Black Lung Program, the Black Lung Disability Trust Fund, and the Excise Tax on Coal:
Background and Policy Options

30The coal excise tax is charged to the producer at the time of the first sale or use of the coal. Pursuant to the decision
of theU.S. District Court irRanger Fuel Corporation v. United Stat&8 F. Supp. 2d 466 (E.D. Va. 1998), coal for

export is not subject to the excise tax as the Constitution prohibits the taxation of exports (U.S. Const. art. I, 89, cl. 5)
3L peter S. BarthiThe Tragedy of Black Lung: Federal Compensation for Occupational Digkakemazoo, MI: W.E.

Upjohn Institute for Employment Research, 1987), p. 196.

32p L. 106398 codified at 42 U.S.C. 887348 et seq.
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radiation or chronic silicosis likely caused
weapons testing;

X beryllium workers with chronic beryllium dise
X uranium, mminller s, apdovrdedrbhanpbrterander th
Radiation Exposure Compensation Act (RECA).

Initially, Part D of EEOI CPEAX oanuttrhaocrtiozre de nipdFo yteoe sa
filing stompewsmnkdmwman claims based on exposures |
f alciit i2¢0spP4da t h D wadsP arrgtphlFacche di s’ ce mponket s on prograr
provides cash benefits based on degree of disabi
former DOE contractor employeapawitohmaill exposag ec
any toxié substance.

Elements ofoWperhkhendion

Theorwkkeompenspudsfiommt he United States 1is made up o

and four federal programs of |1imitmakijmgisdictic
generalizations about thesecompeamati Howsyest e mwl
di fferent and operates under 1its own set of 1 aws
common elements to these systems.

Exclusive Remedy

Workeompensation is the exclusive remedy availahb
damages related to covered injuries, illnesses,
permitted to sue their empl oyer sbyt owolrekceaowser any
compensation or <costnsg,r eolratteod stecc kpapium oar e dv esd udfafnmear
injuries, 1illnesses, and deaths. Empl oyees gener
for their injuries,asielsl,netshsee se, mpolro ydeera tghesn e rlanl Isyu c
subrogation and can recover fr om’ctohnep eanwaartdi opna i d
benefits already paid.

The exclusive naompenodtithe womkeysdoes not keep

corut s . I n,dseocmes icoansse sof administrative bodies <c¢can
addition, some workers sue their employers alle:g
e mpl daycetrss, or 1inactions, s o gartioervtosu ss utbhjaetc tt hteoy la

and exempt doampme woa tkiea 3.

Wor Keompensation does mnot cover two groups of wo
system tdmama&eoemenccupational injuries, 1llnesses
exempt fr’ommpenkaatricont ead covered biyitatba |Had der al
Act ( PELAW. me nsbheirpss oafr e al s o "cexmmerns a trioann waom & ea 15 ¢
coewr ed by the doifa bMelricthya nptr oMairsiinoen Act (3l so refer

33pP.L. 108375
3445 U.S.C. 8851 et seq.

3546 U.S.C. §30104. The Merchant Marine Act (or the Jones Act) does not apply to federgeesiptbo work on
ships, such as crew members of Military Sealift Command vessels, because these employees are covered by the Federal
Employees’ Compensation Act (FECA).
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So me satrmehesrtain whethemalwor&kewstoneh pebshell fish
aguacul ture, ame amangihder ed vemetwme btyh a’'nh ewd rokneerss Ac
compen¥®hhke olnanes dAecfts mdeaneesn ofotr t he .pJucposasnof co
over thecolwenteasgtAicntues despidteldPBSE Supeeme €oupt o
guidance on this &@KBDQGHMIA ¥ 3DeWMIAH @it s iomn iintt r oduc e
l11'5nd 'Tadb6gr es saense nwdo utlhde Jones Act to exempt aqua
making these workersompbnpea®fi 6o bawse workers

Wor k'eGosmpenshhs sanance

Empl oyer sf igneannecreacleloyp ke s st i on t hroughwittile tplhe chas
empl oyers paying premiums for coverage and the i
Insurance¢ pmnemudmpmugr cihnassuerda nucneder t he LKEWCA and F
Prograarme regulated by the states. Premiums are ge
specific types of jobs being insured and the exrg
rating is bas’edp ooy tdifes delompilmsy eanfiClex pl eorsiseessc e r at i n
can serve as an incentive for employers to 1mple
reduce injuries and il'tompensaadiobyckatmansion,

Four types of inswsdmcevdakmpsgsemeénbdbsa: ar e

1. insurance through an exclusive state fund
2. insurance through,a competitive state fund
3. private,aindsurance

4. seilfsurance.

State Funds: Exclusive and Competitive

Twenrntwwo states operate stawpbpe Kkeammpernatti duunidss uthar
publ i c aenmp lparyicveast sshDoEVOrH & nt he Abpeadaxe two types

st dutneds, exclusive and competitive. In the four
is the owbwmprvasheiwmanctabl purchase. Employers ma
wor Keampenismsudmoeme private tansesewst hloombetil8§iy
funds, the state f auwidtsh oppreirvaattee iinn soupreenr smaarnkde te mp

insurance ftraotme efiunrhdsr orheprsi vate i1insurers.

Private Insurance

In the maj
of fered th
premiuest a

ity of statescomhemsabrennbs s¢rnd¢cbkbudi
ugh privasttez ta@ulwhttedst hEhes abids diye tt g
e fthe reqlinrnmaudtbiypes tpatiudt &8¢ o covere

Wherstast e insurance funds will generally provide
are generally mnot required tobetl otehvadte ainn seunrpal nocyee
is too mkchiaf canrirefuse twhiscehl 1c atnh actri emantpel oay esri t

36 Bankers Insurance L.L.CAquaculature Insurance: A Primghttps://www.bankersinsurance.nep-content/
uploads?201642/seafoodinsurance.pdf

37515 U.S. 347 (1995).
38 H.R. 5061in the 119 Congress an#l.R. 2425in the 116 Congress.

39 For additional information on experience rating, see National Council on Compensation InshBOsef
Experience Rating2018,https://www.ncci.comirticlesDocumentdJW_ABC_Exp_Rating.pdf
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whia hhnighhk employer is wunable to purchase covera
assign these employers tos imasnakreetr sisnh o thtee i thaatsee d
provide insurancrei stkhrpaglh managesd ghhye dt he st ate.

Sedlhsurance

Al'l but, t Wor s haDekotaad [aomwd e¢Wypo nmiynegr,s with suffici
insure foomponmkeati oeinns ulknadnecre ,s etlhfe e mpl oyer does

insurance from a state fund or private i1insurer,
reserve twipad bayedfietgsd Smpfoyers must be appro
some cases must post bonds to ensure that futurec
unable to pay them or becomes insolvent.

The Wo?tOoempsensation Market

In aopemlmarket, empl oyer scamea t osagoepetsimemmdud do b e
levels of premiums, benefits, waonrdiecartmlpem ssad 1 wing e s
even in states with only pr i voapteen.i nlshuer ebresn eafnid sn c
provided by insurers are set bayndhthstpt emiammas ar
charged by insurers are regulated by the states
premiums may s omewhatvibnlgusn ta ntdh ee fpfoiscsiiebnlcei ecso stth aste
gained by the privatecompandawessystematbterr evpu ke
ensur e t hragc @il e whoharkedirés¢ maphrnopt hetstand that n
pays premé uimbadnmmtado thi gh.

In the four states with exclusive state funds, t
monopol yApphmogbpolies are often associated witdt
the potential to pffeveateoshssnrnerangbeowase of the
addition, exclusive state funds do not have the
competitive state,whimdhs cam m@mrdiswatre siudsunear s ower
Alt hwogKkeammsation benefits are standexdepe¢d wit
in states with maxyckasiddebatedceofinatthhegyr psreorvviidcee.s
Omexample of this t yopwo rosfafsectryvdpersa gghsadthpn i nsurer
employers lowattetst hend ©huwim their premiums

Second Injury Funds

A second injuryadmmnadi {tSdFodisudddstemate payt swetelme t d
empl syesponsibility for partial disability benef
benefits for cases involving workers who were pa
empl oyer. ST Fs are funded t hrnoswgho dJaesessepsls ment s o

ASD’¥ geatbtsto 1 educcoemptehnes awmtoirokne rrsi s k associated wi-
disabilities and reduce the costs to employers v
partial disability 1 e spurletvsi oiuns ad itsoatbBiyl idtiys aobfi 1tihtey
reducing t hess e fp ohtiernitniga l@ xcwossttk mig di bl ba lpteg, the
intendedudeo discrimination against persons with

During tahfet eprle dWMoWadr Itl hpm deranci ht tsetdta peenrpcl hoayseer spr i vat e
wor Keampensation -ii msauprearnactee dora sSellFf’as part of 1t ¢
compensation system. Since t,hewi,t h2-®dr ksatmastaess, ha v e
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opNgaw Yor k, and-eSoiutihn a@airnogl itnhae i r fynds since 2
ginningi gmi Ri0dantl yFleafY¢er ng what its SI

w York establis hankdhteflswen dfsi rgati fSeldF ni ant ildnladl atte
e OkSapomme ColHDVH Y1 ¢tXIJKiHM 6 WRBH®Hg&R s, t he empl
ponsibledficnbpheifWg Meawal who 1 ost his secon
n though he had 1 os t*rthuigsh efsi trdsrag uedyde ophd wlrd te t
ponoinbhe fpamrtial disabilitoyw cuwdriclde WNkaskowas.
ir employee and n@at itdhueer taor gheirs epfirflaeacik @su so fi nN eua
THDWVHc i s h ®omer eweorret s of t housands of Okl ahomans
ther being laid off or unable to’find work bec
mpensation risk “ShleFys pgadsherdr dt aof weemmptliooyne rasf.t e r Wo
y nosfurei ng that employers would not be dissuade

zZ SQ
o o

o0 =T o < 0> o0
o ©n o ©w

»n £ 000 "o

oneave argued that SIFs are no longer mnecessary
Disabilitiwhi Ak tp{ ADIADi ts discrimbnditorsagainst
empl owmantrequires employers to provide reasonab!
disabilities on the job. I n addtihtei oinn,t eintd eids ar gu
increased odmpleaymenst with dliasawtabdliarge, uhfiwvedadc:
deviatepifirwtahgithee mpl oyesposbablebeosts of their
wor Kiemjsuries, andtmaemssuddt iion imesrtesa saendd di sputes.

Wor k'eGosmpensation Benefits

In all’cempkasstysoems, coverethedochtresaacecefontihl
coveirnggduries or 1llnesses, and dislabiaddiyt ibeem,e ftil
sur vivor s a worker who dies asdabeaenflitsof a
g ry, illness,’sormpd otylmetmli ati sacioves ea
e are exceptions for cases 1in whictlk
e but 1iwswbmplygymanet] asadhtesthbei me
e workplace but continued into the

rkeompensation systems generally have statutes
led after an Bag¢ antyhpe offal tnerseés ,o0 fo rmadneya tohc.cupati o
ese provisions may complicate workplace 111 nes
mitation begins at the time of exposure, 71 athe
ograms, wlyeier sfth ekneenyp lor s hetl Hi hawe kerownllnnes
hhieermp t oy me nt

40 Christopher J. Bogg&Second Injury Funds: Are They Still Necessary or Just a Drathe Systeri,Insurance

Journal: Academy Journal Blod/arch 25, 2015http://www.insurancejournal.colbgsacademyjournal’201503/
25/360666.htmYue Qiu and Michael GrabelLRUNHUV YT &RP SHQV DW L RePublitd RMarR4,2016 W D W H
http://projects.propublica.orgraphicsivorkerscompreformby-state?

411925 OK 713.

42 The primary source of these reports was the comments of |. K. Huber of the Empire Companies of Bartlesville,

Oklahoma at the 1930 meeting of the International Association of Industrial Accident Boards and Commissions and

published apart of the proceedings of that meeting in Budletin of the Bureau of Labor Statistics Pr oceedings o f
the Seventeenth Annual Meeting of the International Associ
Bulleting of the United States BureafiLabor Statisticsno. 536 [April 1931], pp. 26272).
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Medi cal Benefits

d workers are entit lcecodmpteonlsmevdi focnwdr beme &h o s

ured or si-<ltledds ei 1t ooi daenn ger nwpvli odyenge auster d iec a 1

ds foomrvhered injuries or i1illne&sses. Medical

sation are provided without any cost shari
have omalusamstuhaincepeors pay coinsurance orfr

i ng Meeddiiccaall bceanreef.iotnst saweer epd oivn jduerdi efsorand 1 |

t provided for general medical coverage fc¢

—
[

©c < B Rg—TO0

= 0 O 0O O »vp

[¢] B .
o

| =0 0 = B =

dwombagncy st s associated with their medical
ation, controlling aesxtes sand cmger imsg ptrloa
ingfohakbmphgyers and insurers. One strat
ts 1is to allow employers and insurers to
careWookbempdnscadatarowssystemsidiffer in h
dovered workers. In somms s ywhmhhmems i ncl udi
ovwbnthomedical provilderost iteire ys wshtoecomse, feom
greater role in affecting the choice of 71
patients oerlbttmihgngnpezimpeppyrel vtiomhs a

di taineyt atm "owomkemsation s ysyt ebnesn epfeirtmim)a npahgaerrnsa c(
s e f oramudl aurtiielsi zation reviews to control presc
scadtr dlo pr epwd lpcacsisidnsg. dr u g
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rkeompensation is intended to be the primary p
covered injuries or nddneMsdiscaBdeuvamwbMhediacahe i1
paytos -wolrktddcal expenses . ‘clonmptehnes aamnpsoemma fs ea wor
and rsedtetalsement , a portion of the settled amount
may be 1 e quisrieddke ttoo brec ismebtur se the Medicare progr
expenses that the wdrker may bill to Medicare.

Factors that drive prescription drudpeutilizatior
repackingntdfe dpruegsal ence of opioid painkillers.

utilizatidomacdstng by tdo®PBMs; placing regulation:
dispensing; wusing formulawith bhatolbemed; thequnpe
praaamt hor i z atthieorna poire ss tienp which a less expensive dr
expiewms alternative 1is authorized for certain dru

reli mbur sements.

Cash Benefits

Wor Kkeompensation pays cash baareadsoufilotr kol woeker s f
injuries aanndd tiol ltnhees sseust vi vor s o f ewwprlkoeyrmse nwtho di e

Cash benefits are only intended to replace a por
wor ker -walRraerptliaaclafmemtt un s "od mpvom k& tr is oonn sf.o rF itrwsot ,r ¢ a ¢
because’'compkasation benefits are seen as a r1epl:
would otherwise be received by the worker, benef

43 Compromise and release settlements are discussed in greater detail later in this report. For additional information on
the coordination bet ween wo r(R8 Repdrt RB3b68hMedinaseasSecondaty and Medi car
Payer: Coordination of Benefits
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of the fed®and ame ombt ¢ant xee xaenmdp 1Sofccaolmdtsatxtehse. par t i
nature of these benefits serves a deductible fur
workers t&k wephadcdhewarceipt of benefits. There |
days befofriet c,sthdgihmrner ves as both a deductible
minor 1injuriescompe mosfa ttihen wsoy skteer m. Benefits for
period are generally retroftalcdliav eml ljios#p gfiosh e@mce it
permanent disability.

'S elG—Z e e

Disability benedmpenuatdiceon workepaid when a cover
work at his or hgendmdllgaani hgscepabet yprevious
of f erheids boyr hdor campleoywydr;aal emploympPpingaybiolri tiyl 1 ne s
benefits cdwmtiphreomtaHerdifSabitld hpyomageecamankbateit h

Total disability benefit-shnrtdhseg echnsprlgdlyleys bpialiid ya t
wag®Benefits are-sprehjiddtc tmd ns ynutme mnd maxi mum 1ev
average wages 1in the state. Thus, workers with I
l evel DbteHiorwd st wedfia dtihleiitry pwraeg e .

ardiadbility benefits are paid as a p
he partial earning capacibytof Q

hirds -difs a thiel iptrevowhge, i andnpuoaldghiiche adbbe to wo
i

a

=. O
- =
—

s or her injsurbyen d thietn tdutskdiwhd keeffudilsabrl hey p
gleh e asses s mésntc aopfa cai two rtkoerwor k i s commonly mac
Me d iAsasloci at i* XhGHWMAR WKH (YDOXDWLRQ RIuIFHUPDQIHQW nP S
sixth®edition.

er madniesnatbi 1 ity benefits are pasdmwHenaltcoanddert
is not going to i mrhrewovrek esru ftfoi cfiuelnlt leya rtnoi nrge tcuarpna ct
empodriastaypi 1l ity benefits are first paid until a
condition is made.

6FKHGXOHG $ZDUGYDRW L3IHW PIDVDHEQ W LW LHYV

In casepef mapnacrntsiidnli td esehi aal itthte, 'momheords ation

benefits are paid baessetda bdlni sshtesadt me ¢uloae o ft glud me fi ot
numbfwe ecks t hat permanent disability benefits ar
examplunder FECA, benefits for the 1%ss of an ar

44 Section 104(a)(1) of the Internal Revenue Code (29 U.S.C. §104(a)(1)).

45 Medical benefits are also not subject to the federal incometax. Bod i t i onal information on the
compensation benefits, sgeS. Congress, Senate Committee on the Budgst Expenditures: Compendium of

Background Material on Individual Provisionsommittee print, prepared by Qaressional Researcte®ice, 118

Cong., 29sess., Decembér, 2018, S.Prt. 15-28 (Washington: GPO, 20),9p.881-884and 919-954.

46 |n several states, the total disability rate is different from thethivds standard. In the FECA program, the total
disability rate is increased to 75% of the-gisability wage if the worker has a spouse or dependents.

4T There has been some contreayeover the use of the AMGuidesi n wor kers’ compensation, incl:
current edition should be used. These issues were the focus of a congressional hearing in 2010 (U.S. Congress, House

Committee on Education and Labor, Subcommittee on War&fBrotections, HYHORSPHQWY LQ 6 WDWH :RUNHUV
Compensation Systendsl " Cong., 29sess., November 17, 2010, Serial No.-¥61(Washington: GPO, 2010)).

485 U.S.C. §8107(c).
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wherbeeanse fi ts for the loss of a b*%Sedstdudrd paid,
benefits fpamtpardmanesmtbi [ i ties aircei agreyn eirsa lalbyl ep atio
at full capacity.

I n 2i10tls5 repor¢omme woatkico s, ProPublica calculated
scheduled awards in each state and the FECA pr og
much a wor kermr camxpmmaenteenathv edifsabilitiesobased on W
worRBhese differences are due toandli fferent sched

maximum |l evels of compensation among the states
natailonaverage nwmax$ilndbudm B8b7e8n0eMEiixti mum s cheduled benef
loss of dfhiramm$4&ng40 in Alabama to $859, 634 in
maximum available -bemteifdlt sa waardd pea hpardiwliensg s houl d
given the decentr'abmpedsnantionesygftwmskensa by sto:
federal mandates or standards ians twdeli Ils haast edsi ft theer e
basis for maximum and minimum benefits.

As part of theiDOLbWwdgesti dreendgwe sGtesorfger W. Bush and
proposed changingarthicalwalye pefiimamearte *>ph¢ de under
proposals would have changed t hes tceumr rosfm th usncph e d u |
payments fparpeaimadesnabilrietcieeisviwmigt it hael Is awnoer kaenmrosu

rergdal esslicfabprddty wages. These proposals have nc
by President Donald Tr ump.

&RRUGLQDWLRGORAWKNGERFLDO 6

A worker mwapabedefwbot hndoeakpamsati on and the So
Security Disabi)pr o g’tHiomeseuvrearn,c et h(eS SSIhimbi ned amount
annot exceed 'V¥O0iflai @& bt hint wolyhk gwartth eit’her the wo
ompensation offfsSS3tbpehdnngi 6n the state, to get
hre®halod. to 1981, s t aotf efwsoert banal mlp eenl(sehettvicomnB € t her t
fpat SSDI benefhes 808 ghrebbbdbd. However, purs
udget Reconciliation Act of 198lplantyinhpbecst
s February 18f fwo&tXeegmmaensation benefits® to reacdl
n atlsoahes and the fedeaofaflwshgetmo groamsl, bSESORIf i H esn ¢
of theplowvernbket ity wage in mont h.
ecause thempor-kEBisoaf fdetoni ¢ ob @ad monetdhulcyt iboenn e f i
n mont hlcympwaslkharison benefits could paeisdilt in an

c

c

t

0

B

a

I

80 %
B

i

st attheast offset SSDI. Thoampensatidoctbomefnt wowketl
t
c
d

he costs of providing income repl’acement for ttl
ompensation system to the Sociath8tcmakeyisymbrc
i fficult t'ccormpoeenisvact jwmrukbeimse § i ¢t hanging the way

4920 C.F.R. §10.404(a).

50 ena Groeger and Michael GrabellR U N KCbinvp®nsation Benefits: How Much is a Limb WarirdPublica,
March 5, 2015http://projects.propublica.orgfaphicsivorkerscompensatiotbenefitsby-limb.

51 See, for example, Department of Labor (DOE) 2008 Congressional Budget JustificatiGebruary 5, 2007, pp.
ESA-43, https://www.dol.gowdol/budget?2008PDF/CBJ-2008V2-03.pdf

52 For additional information on the SSDI program, €&S Report R4494&ocial Security Disability Insurance
(SSDI) and Supplemental Security Income (SSI): Eligibility, Benefits, and Financing

53p L. 9735. The approved reverse offset states are Alaska, California, Colorado, Florida, Louisiana, Minnesota, New
Jersey, New York, North Dakota, Ohio, Oregon, Washington, andong.
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eval wat ech,at nebkmpwns ket en rl e snsg ua testdr caiootrakseer sf o
reducinpc hwoirckee rosf tr,weti dgl phgbycshnft’” workers a
compensation system, | eavlUmegmpoltohyanseun{th)pnctcel pr ogr a
SSDI , Suppl ement({ SISMeic.oan Mg di caodhe t o make up f ot
lost to disability.

The Occupatnd nhela IStahf eAdymian ns 2 0d 6ti loahta ¢ B HtA9 wor ke
compensation policy changes have shiftied the cos
cmpens¥O®S WA, citing a s+ARXURDOuRII ZRFXKSOWILRQDDeDQG
(QYLURQPHQWDOp ®@H G LsF L {xhbant p ewnosr akpedrpsh %ooa f yt he cost of
workplace injuries, withafyedgral %PPlhegt hmms¢costsh
rmainder of the costs are borne by the injured
progilehms st , h @ @hetv ecra,s eosn loyv elroookne year (2007)
0 measush engosttdv federarde pulotgrafmsc Hdhmge socicmrw
ompensat.i benefits and policies. In addition,
njuries, e istt awldiwnddridrteecd bcyo sQSSHA s ssowalm taesd wit h
dditional <coste parssdouccitajsoand hawcats ahmcdhtohko smeg

modi fi.tlewe vas ke wmpe nls magliwlbrg en 1 1imited o0 providi:
wage replacement amhlde medinpardadbdbearndedst o pay the
costs asistcciwotrekdblwce 1injuries, i1illnesses, and d

%HQHILW 'XUDWLRQ

Wor keompensation systems vary in the maximum dur
Di sabili¢aynpdimcd ffidrs t he duration of odbiesnaebfiiltist y u
maychheped either by age, duration of receipt, o1
of limiting the durati ohc oomfp ebnesnaetfiiotns sayrsgtueem tihsa ti

O =0

replace 1l ost wages amnadi nonacgee ,a ipte risso nu nrleiakcehleys tah ac
working, even if mnot injured. Thus, there are nc
sacrifice potentially larger tort awards that t1
theierwomkensation benefits arbitrarily 1limited.
ages may mnot have sufficient pensions or savimngs
may continue to bear costs astsashainadtag ¢ dwidtulr att h eoinr
limits have been reached.

As part of their packages of FECA reforms, Presi
FECA benefits at retirement age to encourage ol
pension brntlam®i{hEGAheoposal has not been part ¢

President Tr ump.
&RPSURPLVH DQG 5 HOHDVH 6HWWOHPHQWYV

Compromise and release sett]l écmoemptesn saartei oan kseyys tfecm
but apreer muontde d . FAE@cAo mpr omi ses andett leagnmeads tthe 11
provide the be nseufm cpiaayrnye nwti tohr as tlruumcpt ur ed s er i e s
for the worker forfHOei memng can yaofauitnasstd tdhleea i dngs tusr e r

54DOL, Occupational Safety and Health Administratiddding Inequality to Injury: The Costs of Failing to Protect

Workers on the Joklune 2015, p. 6.

%Paul J. Leigh and James P. Marcin, “Wor kpatosallnjuGo mpensation
and llinessJournal of Occupational and Environmental Mediginel. 54, no. 4 (April 2012), pp. 44450.

56 See, for example, DOIEY2008 Congressional Budget JustificatiGiebruary 5, 2007, pp. ES43,
https://www.dol.gowdol/budget?2008PDF/CBJ2008V2-03.pdf
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soma&s €8s , settlemerwtosvemaypnby Fumualeldowstho tb esncerfiei t s
future almadihmese st 1 ¢ meentpe rmmiyt t ed t o be reopened 1 f
changes 1in 't heobedinteifar.i aHywe vesre,t tillmeammeonste e @ a s e s ,
reached and approved, the worker 1is no longer er
happener tebmephliosyment or health condition in the f
Compromise and release settlememttse dc acnl asiemrsv ef raosm
t he ’sstaadjeupli ead¢ s ®onor thheceopameéesway mhaeh civil to
settled out of court. In addition, the insurer g
uncertainty assowrnatkadnewfiitths poEld blensddintci ary r e
payment or str,whtaohecofi prpyygamleantdesd oexpenses not c
such as assistanceoer wioh uvheamadh gdtmbevpbyshechse unce
assocwiiathedl aims being disputed by the insurer.
informatdlodsemmev¢dlgewd¢ he insurer may be in an adva
wor ker when ne go,twiha tcihn gnatyh a essaitl thloarmeentthd fwo hlaaar h
he or she continued with the claim through the 1
Medicare is the sec¢companya paroealraftoend weerdkiecrasl e xp e
and workers Because a compr ethiesass easnd hree woa ke r se¢
compensation system from paying for any future
Medicare to pay for these expenses. The Centers
recommends, but doede sntoath hr cad UWaneks enrgshtait o woM&k ¢ ir s a r

Seats i de Arrangement ( WCMSA) to dedicate a portio
so that Medicare is not Pmproperly billed for tth

Administrative dbfMmpr oanidrdeeleesa scea nw leatantd Imdemaisnt «cr i n g
SSDf f et s andasMedldkeisc.aSrSeDIs eotf f set is based on a <co
wor Keampensation and SSD§i hentdilgygasbpmwkitthy thegevor k
Becaus es am lsuemtpt 1 ¢ noenntth lIrye pbheedceSiSip sno t A £ e a mount of
the settlement atusibgtabhlestabtashecldepebrasion
rules for le ascahiddenn i tvd dahfiofwe pttheed b bfedexpectancy of
wokrer is treatedd in the settlement

Z>Y'Y el Z—Z+' e

If a weskdm dhe coobrsaeasofi emphoymbdtad empidoyme:
illness, his or her S§cuornvpievhosras baernee feinttsi.t 1Tehde steo mwoc
bene f ietnse raarlel yg equi vdlsabildotyhbemefit hl yhe wor ke
received. Becausd nstwtnaiesdoehpek carbleenie d § ttussiemda @t noe
support his or her dependents, gendcreally, only t
dependent family members, such as aBedmeefeintdse nt p a
generally stop when the spouse remarries or the
surviving spouse or degeradabhtygpasdrtvo vobhe bdenetfe
person.

In gemwmakazbmpwnsation systems also provide a sep:
the case of covered deashm piymenbeudesfitgniesd uwouj
of fsests hefcbhe funeral or otherddamnmhl Uxpehees
SFor additional information on the coor diGRSREpartn bet ween wo:

RL33587,Medicare Secondary Payer: Coordination of Benefits

The SSA’s proration procedures are provided in the agency
DI152150.060 and DI52150.065 as well as Socialuiey Rulings 7634, 8721, and 973.
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survivors benefits, this benefit is generally pa
dependent s .

Vocational Rehabilitation and Return

The goal ogfert men de mmlicuornepre nisna twoornk @€irswotr ok erre tt wor n

empl otthamst removing the worskBeerc afursdemm mtoh e0o nd ays Ir ebceen
partialpbvagdmentg h"cowmpkasation and afroerefrei t any p
advanceméemrty al so have an incentiveetarmetwr wot &

andepartuhe fWewmdmpresnsation rolls, vocational 1 eh:c¢
provided. Partici piattaitoino ni m sV agaeantacirrganlally r e habi |
Althpaghicipation in vocational rehabilitation i
reduced capacity, is generall scoadquired pé€r mitss
least a partlifalarwdankarpaowamwaddk y rdeitsuarbni Itiot ywor k,
benefits are provided i1in afdrdoint icommp |tdoynptdhmety eprasy at rhec
genenatl yequired to hol dr e@ac g webr kagpaemp ewmhsialtei oan . wo r k
However, iohe pfothe Family and Medical Leave Act
ledasnad the American with Disabilities Act ( ADA)
against persons with dis%mhiyl atpipd sy’ciommphwimmiare g sa nd
cases

Wor k'eGosmpensation Costs

Thaei rceocstt s as s oci actoemdp ewmistalt i wonr kbeernse f i t s are gener
of the employers and mnot the worker,s eoxrc etphte igne n e
the FECA, atmlda FEOI P A, Wo olgedaismsepetyleyf or t heir own

benewhitecsh are provided without any coinsurance ¢
wor kEmpl.oyers may have deductibles that. must be

Wor ker Cost s

Alt hwoghkers do not dicroemcptelnys aptai yo nf obre nweofrikesr,s t hey
i mplicietilry bfeamre ftilt s st harso uegrhp Il myweerrs wsalgief t s ome of
wor k%Ims .addition, in c¢ascelseairn ywhitc hhpthh et iet fvpplr dayaeyrs
some of the 'compensodtwonkbysforgoing their right
punitive damages from theompeammplta war sl.yl syf wens it th av
adjwoertkeampeonns abteine fits for increases -iamrmhe cos't
di sabilpiatyi ecsosntasy in the form of lost opportunit:i
lost opportunities to pay into the SQadaamialaxSecuri
advantaged 1 n yseuscthméhpptl dafickc.ount s

59 For additional information on the FMLA, s&RS Report R4427&he Family and Medical Leave Act: An Overview
of Title I.

60 For additional information on the ADAeeCRS Report R43845iitle | of the Americans with Disabilities Act
(ADA): Employment Discrimination

61 Fishback and Kantor (1995).
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Employer Costs

As s hoMRPEQWN HOwbr Keampensationoyes 89s6vbkbolel idormp o r

$10f3o0r every $100°%Alnt hcoohvgehree dh apsa ybreoelnl .s o me gr owt h
costs sincecd®®&Y, SelPl a mefroa v ewtecaodnppeanysraotdilon i n 20
are significantly 1(oSwle,r7 «hhiacnh tehnedye dwear ep eirni old9 8o00f
expansion as states voluntaril yNatdiopntald many of
Commioeons on StxtdCoWprcknmen ¢ omathblawshed in 1970 to r
improvements ,swchtas eumsiysaresmsl coverage and grea

Federal Oversi’'§$§hmpefhs Wor kars

The federal governmentahaes wooonkpfeonssmaatli oonv eprrsoiggrhatmsc
is no federal mandatemphngastanckawavandomkefede
wor Keampensation systems.

Occupational Safety and Health Act of

Th@®ccupational Saf e’ 90 SaHn jAwalke atlhteh fAicrts to fc old9p r e h e n
workarfet®IThkeawSH Act established OSHA within DOL
mandatory occupational <daffeatonm,aldedchedodt I (at)aowdat
commonly r e fgeernreerda It od magsy itchtea us hat each employer

empl oy ear swowilktpht & {rdercoongni zed hazards that are caus
death or seriPooastpby&Wpthld ythlae mgeneral duty claus
established t hsaatn eavfefriyr neanipilvoey errg shpawn is i wo t k p lya ¢ ®

its workers, thus reinfcompiemg atth o nb & shiaea teampd to yef
responsibleiffdmesbesinjamdi édeaths of their empl o

National CommissionsofompehneaWophkménws

Section 27 edftabhki OSHdAthe Nationad Commission o
Compensation Laws to e vwalduatqen itthye ’ccafod mespgewrmatsceay t, w oerfk fei
syst®ms.the OSH Act, Congress provided the foll o
National Commission:

(A) the vast majority of American workers, and th
compensation for their basic economic security in the event such workers suffer disabling

injury or death in the course of their employment; and that the full protection of American

workers from jobrelated injury or death requires an adequate, prompt, andaklgui

system of workmen’s compensation as well as an ef
and safety regulation; and

(B) in recent years serious questions have been raised concerning the fairness and adequacy
of present wor k me n ’he lightofithe grandhaot thieceeconoiny, thhes 1 n  t
changing nature of the labor force, increases in medical knowledge, changes in the hazards

2 :RUNHUVY &RPSHQVDWLRQ %HQM6DAAp.2&RYHUDJIJH DQG &RVWYV
63p. L. 91596; codified at 29 U.S.C. 88651 et seq.

6429 U.S.C. §654(a).

6529 U.S.C. §676.
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associated with various types of employment, new technology creating new risks to health
and safety, and increases in emeral level of wages and the cost of liviig.

The National Commission was made up of 15 member
wor Keampensation boards ,aammdl rtehper e snesmtratnicwe si nfdrucs m

l abor, meeddiuccoante , ThadNational Commi ssion’ was 1 e(quU
compensatiome dfeofciuts ilnegv eolns , me di cal benefits, unec
rehabilitation, SI Fs, the use of statms®funds, ar

National Commi ssion Recommendations

The National Commission submitted i1its final 1 epc
1972n its fiihmaNatdpant, £4 mmé¢ s s mmandmadeons for s
compensationedytsdeaeanss des itghhe followi'ng objective
compensation system:

X broad covera,gajaidinidke mdpil ogyesess ;

X substantial protection against the interrupt
occiunrgr in the copmprse of empl oyment

sufficient me dical care and rehabilitation se
encouragement of safety; and

effective system®of delivery of benefits.

Of 1ts 84 r e c Nantmie@admntiisosniso,n tihdee nt i fwheidc ht et f ol 1 o
claime“dsweneial yansduiptaarbtliec wfkodrr tFoe dgeuw aarl a tktuepep t h e i 1

1. compul sory coverage,;

2. coverage with no occupational or numerical e:
farm and household workers and state and 1 oc

3. full coveragel bfiewnsesnpational

4. full medndaphygsatrcal r ¢vhiatbhioluitt altiinoint asteirovnisc ebsa s
on duration or cost;

5 the right of employees to file claims in the
work is principally located;

6. temporary totftalt sdiegtwhiltlt dwwoy dbotphe wor ker
disability wage, with maximutmibene Oift ¢ heappe.
stadataverage wage by July 1, 1973, and 100% o
July 1, 1975, with no lamibewaf dusrati on or a:

7. survivors bentehfiirtds eoqlu atilhi s avbdi révkoetry wage, with
maximum benefits ¢ atphpierdd satsfnaotvidae steatthenge t wo
by July 1, 1973, and 100% of the state avera
]l 1 mmnt duration or amount of total benefits;

6629 U.S.C. §676(a)(1).
6729 U.S.C. §676(d)(1).

8National Commission on St atTkeR&portoktmedNational Cammisgion ansStatei on L a ws
: R U N PsHC@iipensation LawsVashington, DC, July 31, 1972.

& |bid., pp. 117118.

s
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8 permanent totadnldyspdbidity wWemkdin g swith per me
impairments that r asnudbesrt atrohteima lu nwabg ee, taon & aerquu a
t wohirds of tilhie avwboirlkietry walgene wi t h wapp end mat
no |l essthihmds towhatvlea agteatwage by July 1, 1973
the state average wage by July 1, 1975, with
total “enefits.

The National Commission cnaplllieadn cfeo rwiatnh etvhaelsuea teiiogr
recomme mbdya tJiud nys 1 , 1975, and recommended that Co
after tThaadédet Nan,jomal Commissi on omeacnodnanteinndge d f «
mini mum standar dso mpactnizsetidla ¢ ¢ i svev sfifltesd by t he
Department of Justice eampdl of yhddeddvli dtum |s ewouw rkee rma mdga
wor Keampensatidbn coverage.

Legislative Response tostRecdmimbeondatli €@ammi ss

The Nationoanl cCaolmneids soin Congresg¢antde nlgr pal cwidtemtt lo
allowing states tcomppasatd onhsiys twanskevi g hout fe
oversigh$. T2008O78duced by SenatonviHasrgr woah dWi 1
have created mini mum’ csampnedmsradtsi of goimstghsetaet mesd waomdk e r s
gover hinentutalssruimey tthoe woe E@dmpd msna toifon fimom any ¢
compliance wi tAin tihdecsneHisBtaal ®dBaVrldlant roduced by Repr e
Carl Dewey PerkiemactNdi iheo Bbiawl was

The mini mumssttaatned’avodngkeficsat i on syStemnBlRoscribe

87 Wkre based on ththeelNommemahtCommi ofi on. Begir
1975, states would have cboenepne nrseaqtuiiorne ds ytsot eonpse rwaitte
following el ements:

X compul sory coverage of all employees, includ:
il1l neeggwievsatlheeavet @age provided by the federal b
progr am,;

X no duration or monetary limit on total disab:
no duration or monetary limit on medical or
total disabilithibene DBt dulhipsaambdirlkittryt woa ge ,
with maximum benefits 1sncarveearsaigneg wtaog ¢2 ObOy% o f
Januaryadd hOd8mum benefits’sofhvetralgeast 50% ¢
wage, with annual adjustment sSs taov ebreangeefi t s t o
wa ge ;

X survivors benefits payabyleeca rtso aaf tsepro wseemafrorri alg
and to ¢ ItihdegloafleSn ourn t2i3] i f enrolled in higher e
if disabled;

X a waiting period of no morets hpmi d hafetee rd ays
more than 14 days of benefit duration;

X maintenance of a SIF;

01bid., pp. 126127.
1bid., p. 127.
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X reconsideration of denials of benefits made
standards;

X the right of workers to select the initial t-
by t he s tcaotnep ewnosrakteirosn agency, with the state
oversight of medical care and the right to o

X a theae statute of limitation on claims begi:
or should hhve &molwar thandition was related
empl oyment ;
state reguladatfersof attorney
compromise and release settleménts must be a
compensation agency;
empl ehode stavéifywmet!| ved motraet ¢:hamndnore s

X measures to ensure paymentsofebenefits in c¢a:
insol vency.

The Secretary of Labor would haver mllsma khiandg t he e
additional st an dcaormpse nfsoart isotnatthey eweoerykeearrsEvet gt es w
evaluated as to their compliance with the federa
in commp, itame provisnonhsthét sCthempddbLAtkicons 1 aw, W o
govern 'ovomkemrsatitoen. in t hat st a

DOL would have been authorized to make grants tc
compliance and the bill authorized $45 million f
a federal advisory board toalmont ad owlausldda tlranwdeo mp 1 i
established a fedomplenspdstiom ocff awdaskdrs

State Responses to the NaddmmeaddLtoimom $ si on

BecauWelilt-hamsts degdgindbnatbesmtoanteed awere free to de
extemhey would adopt the policy changes mnecessari
the recommendations oAl tthhéeu gNha tci oammpaltbils a&noenemd s ¢ § o n .
was mnever achieved, there wascmpasnsadtirablpr egpan

in response to tlse rNaptoiranal Commission

The Council on State Govetcnomepnetnss aptricopno saecd at hmaotd e
incorporated all o%f tke oMmOmeniwiagy@ & momicsosmpoanr e o0 Vv
state eompltihandhe Natsi omalo mthe mmiasg ssiomms 1 s to ¢ omp
levels with those levels that wwmaddl hworekdbreen ir
compens altni oln9 7a2¢c,t .aver age cash benefliltesd ifnort hbkey st
the model ,avdra@By dHTW benefits exceeded 50% (50
this level t“Fmoughkatmlpd el 99@ms . 1972 only one state
National €€ommce®mmendation Klhy tbdref ima xfi anru mt evmpo r
disability be ats laevaesrta gle0 Owe eokfl ytt hwithagdet.a dBeyp t 1ed7 9 ,

t hmeas™r e .

This measure only examines caslkclasntanfitiet sc, h ahnogweesv ¢
i henefiitl ieglyi @irb changes to medical benefits or c

72Thomason, Schmidle, and Burton (2001), pp.-296.
73 |bid., p. 23.
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or limitations on thEkEnchddrcrtiofi, medmeadfprbeidzrp
compensation benefits adopted’si nretp bwe rwea klea toefr trhoe
back as part'compdedmmitr eVorkme efWwhiral iim s dhme 19t9dtse
reduced benefit ilgadwal sbe nteifghtseneadad 1 mpl emented
disability management systems.

New CalHesdefroarl Oversight

In the walkePpopé6Puhkidf repompecanas i“apnesc wpt &fins s
Democratic and Independent Sepastsots oandoRephes Stk
Bud gFaa n caen;d Heal t h, EdBens@o®mmi tLtacbheoosr , amc dt he Hous
Education faomrdcnetdh Wa Wor and Means Committees sent
Labor calling on DOL to idcompemrs dttisom vepraegrgdims c
t he wsgeanas t ianugt hloergiatly and asked DOL for a report
additional authorities the agency ‘needs to condu
compensati®n systems.

Cited titnert hwasl et he decision of onOLo ft os tdaot el ownogrekre 1
compensation | aws. DOL had published a compilat:ii
with the compilation of laws in effect on Januar
terminated for budgetfariy iragasgdmvss,h aldeeavwinmpg lmt i on
wor Keampens afflimnaddiwtsi. on, DOL had previously pub
to stateompehksesati on 1 aws ORQWKIOA /D ERdScthH Yylsddddre, obfu tt
t his shiamsmamot been p{{blished since 2005.

Noompul sor y's Woolhpensation Sys

Compul sorgyompehkeasion thatanwWowvlearss awds eampd ogfe rtsh
goals of the National Cemmpsaisan. ohodayyy,t ewdsi lceo nw
clude certai,n sgucohu pass ocfa swmwoarlk earnsd househol d wor
verggredaempyl sor yerfsori nempllloys@hltebomxcepadc tlTled aa
ncompul sortyhwltawrud ed0 hbhwda®ktih o mao ndbdyns t i t ut i ¢
at’ssgapeeme court in 2016.

0
X
(0}
)

-+ 5 0 O
=

Noncompul s ocroympwonrskaetrison s houl dineurbace ofidbus wdr W
compensa-fnenrafSetfis pawbrédcCampdndbati(dNmwos hedtadcms
Daka and Wpnalni hgmpelhoyer st sacplpfs aved do not have to
wor Keaoampensation insurance, they are required to
wor Keampensation law and must pay benefits to co

74 Lena Groeger and Michael GrabelRUNHUV Y &RP SHQV D Wueh@ 24irh® WoitthAPXoPubRed,
March 5, 2015http://projects.propublica.orgraphicsivorkerscompensatiotbenefitsby-limb.

“Letter from Sen. Patty Murray, ranking Member, Senate HEL!
Member, House Education and Workforce Committee, and Sen. Bernard Sanders, ranking Member, Senate Budget

Committee, et al. to Hon. Thomas E. Pef&zcretary of Labor, October 20, 20b&p://www.help.senate.gawio/
mediatloclLetter%20t0%20DOL%20re%20workers%20comp%2Q0a.5.pdf

76 Ramona P. TanabeeRUNHUVY &RPSHQVDWLRQ /[DZWoD\W% Rt sDQXDUipens ation Resea
WC-12-18, March 2012, p. Hittps://www.wcrinet.orgeportsivorkerscompensatiofaws-asof-january2012

"See for example Glenn Whittington, “ (MoathlygaberReview Wor ker s> C.
January 1, 2005, pp. Z®.
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Te x as

In Texas, empubyef st'dmamgpwopketrisme smpltemer s who
chose mnot to pactctoimpiemastaet iidmomamrbh dRkremke&®e xa s
Department of In2%rafictexasarammlomypaithe dtBhi abte r s

of employees in TexdNowenmnbsfoibrossbhhyerither opti
their own benefit Scyocmpenss aCGmirdgpde aadfd ymdn svsumbr kemrisb e r
Te xmasve such plans anldatdheXewedd emphotyEoebewdhdHi wop
nonsubs®ribers.

I n Teoxnassu,b snc r itbheerisr fporroftecictt ednt Edomol awsuptsional
illnesses, ¢car do fdfdecart hasny al t ernati ve ’benefit plan
c ompedmsiat

Okl a homa

On May 6, 2013, Okl ahoma enacted Senate Bill 1 0 ¢
Benefit Act, e s t acbolmpsehnisnagt tidoanth espt eawt oniitke¢ ea@u te mp 1l oy e 1
of the s tcaotmep emsrakeirosn s pant amppbyvepdowildiengative b
Unlike the Texas noncompul sory syyuttem,’” iworQllraho
compensation by providing an approved altermnati:
lawsuits feorlampldleymgntl ]l nesses, and deaths.

On September 13, 2016, t he9DOKTIXH) & MalhQODPtAeene Cour
Okl ahoma Employee Injuri BRemeftiitt thoto awibeeleaatuesde t h
pr ovicsriecoant es i mperdni spabdtee uwumegumdnt of a selec
wor K®Fhkis decision upheld a pr e Vioompse nrsualtiinogn o f t
Commi ssiowmttiwas theonstitutional

78 Texas Department of Insuran&mnployer Participation in the T&@8V :RUNHUVY &RPSHQVDWLRQ 6\VWHP
EstimatesDecember 2016, pp-& https://www.tdi.texas.gowportsivcregdocumentsionsub2016.pdf

|bid., p. 22.
80vasquezv.Dll ard’>s 2016 OK 89.
81vasquez v. Dillard's, File No. CA201411060L (February 26, 2016)
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Appendix.St at e WQolpenmnsatiaoomnd La ws
Insurance Arrangements

TableA-1. 6WDWH (QDFWPHQWYV RI :RUNHUV:- &RPSHQVDWLRQ

Year of
Enactment States
1910 New Yorka
1911 California, lllinois, Kansas, Massachusetts, Nevada, New Hampshire, New Jersey, O
Washington, Wisconsin
1912 Maryland, Michigan, Rhode Island
1913 Arizona, Connecticut, lowa, Minnesota, Nebraska, Oregon, Texas, West Virginia
1914 Louisiana, Kentucky
1915 Alaske, Colorado, Hawaifl Indiana, Maine, Montap®klahoma, Pennsylvania, Vermont,
Wyoming
1917 Delaware, Idaho, New Mexico, South Dakot#ah
1918 Virginia
1919 Alabama, North Dakota, Tennessee
1920 Georgia
1926 Missourf
1928 District of Columbia
1929 North Carolina
1935 Florida, South Carolina
1939 Arkansas
1948 Mississippi

Source: Price V. Fishback and Shawn EBteKantor, The Adoption of Workers-Compensation in the United
States, 1901930,Wournal of Law and Econgmats41, no. 2 (October 1998), p28.

a.

New York enacted both a compulsory and elective law in 191f@erAhe compulsory law was declared
unconstitutional by the state court, a new compulsory law was enacted in 1913.

obuU\ODQG HQDFWHG D OLPLWHG ZRUNHUV: FRPSHQVDWLRQ ODZ LQ W K
1904.

Territorial law that became atate law when Alaska was granted statehood in 1959.

Territorial law that became a state law when Hawaii was granted statehood in 1959.

ORQWDQD HQDFWHG D OLPLWHG ZRUNHUV:- FRPSHQVDWLRQ ODZ LQ WK
Supreme Court in 1911.

OLVVRXUL:-V OHJLVODWXUH SDVVHG D ZRUNHUV:- FRPSHQVDWLRQ ODZ LQ
VWDWHZLGH UHIHUHQGXP WR EH HQDFWHG OLVVRXUL:-V ZRUNHUV:- FRPSH¢
statewide referendum in 1926.

The federal Longshore@G +DUERU :RUNHUV: &RPSHQVDWLRQ $FW /+:&$%$ ZDV H[WHC(
HPSOR\HHV LQ WKH 'LVWULFW RI &ROXPELD LQ 7KH 'LVWULFW RI &RO)
compensation law in 1982
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TableA-2. 6 WD W H :R Goilppén¥ation Insurance Arrangements , 2016

Exclusive State Fund

Competitive State Fund

Private Insurance

Ohio

North Dakota
Washington
Wyoming

California
Colorado
Hawaii

Idaho
Kentucky
Louisiana
Maryland
Missouri
Montana
New Mexico
New York
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
Texas

Utah

Alabama
Alaska
Arizona
Arkansas
Connecticut
Delaware
District of Columbia
Florida
Georgia

lllinois

Indiana

lowa

Kansas

Maine
Massachusetts
Michigan
Minnesota
Mississippi
Nebraska
Nevada

New Hampshire
New Jersey
North Carolina
South Dakota
Tennessee
Vermont
Virginia

West Virginia

Wisconsin

Source: Christopher F. McLaren, Marjorie L. Baldwin, and Leslie |. Boden, Workerapensation Benefits,
Costs, and Coverag2016 Data, National Academy of Social Insurance, October 2q1 8223,
https://wwwnasi.orgiesearch2018feport-workers%E2%80%2®mpensatiorbenefitscostscoverage

%E2%80%93016
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