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I ndduction

On January 5,0 f2ORlelpr etsheen tHaotuisvees adopted an amend
require that Members of the Housepowetetoohenaet s
proposed legislation whdmti®me cadlmen dme mat bddds omo
pertain to concurpdhe €onsimpheéeionasdl Aut bosity ¢
found at Hous e TRwalse sXulbls,e qcul eanutsleéyh 7af deodf, b Sadnd n t he
1 1t6hon gr ®Asss e sif.e r WA e rbiemgtemhse, irtesqui r ¢ me natt opdmt i nue s
of congressional debate and inquiry, as Members
the rule prior to every submission of a bill or
This repor tunadiemss ttacmn daindg itrhe CAS requirement It
overview ofs (plojweGosn gurnedsestr t he Cengsoileuti nomndadedpf(
t his documents.pelchied drédeaptodryte st hHoom s e Rul eg XItls, c1l au
key requirements and 1imits, the TIse gvadllh meef.f ect of
report bypyndludessing trendsy ewiemh ©CASapdatco itcks E
providing ¢ ocmosni gdreersastiioomash gp €EASenndhedrepdprt cont
tabTabBliedent hcfoinesst i t uti smoat pommbd sl gdueritithegd i n CAS
last six mbhnhHEX od gashebabhldlesst ggeomed itutional
aut hofroirt iveasr i ous types of legislation.

Scope of 'sCohgWedsrhe Constitut

Understanding the purrwfloisres qgousminkn Hegs tbhboflhapgeo €CAS

powers provided to the Congr&s ssodmrdeam tilng e@ pmrsetti
Const iTthuet iFormm mers of the Constith®commhd¢atednt pif
all pofvego v &rtnhnee nsta iifa nkl g A'sdchuugsh,t t o guard against
dispersing federal power to th¥Refliemdteirndg ptelmidse nft
the federal Constit st ipoonwedti hvadmdblensgg it shlea tgiowe,r nameend u
judilcibranches, with the Congress exercising
executive power, and the feddIrtali scomrbmse axlerafi st
National fundafieftggalkshbaw 1ite’itloe ginsel atfi weh ep oow her

1 SeeH.Res. 5112"Cong. (1st Sess. 201@dopting the rules for the 112th Congress, which included the
Constitutional Authority Statement (CAS) requirement).

21d.

3 SeeHouseRULE XII cl. 7(c)(1).

4 SeeH.Res. 5113%h Cong. (1st Sess. 2013) (adopting the rules for théhX8ngress, which were based on the
“constituted rules of the House at the end of thethiCangress and did not alter the CAS requireméhtRes. 5

114th Cong. (1st Sess. 2015) (adopting the rules forthéhX14 n g r e s s , wh i ¢ h constituted rulesaok e d
the House at the end of the thiC8ngress and did not alter the CAS requireméhtRes. 5118h Cong. (1st Sess.
2017) (adopting the rules forthe 1h8 o n gr e s s , wh i ¢ h comstituted rulesaoftie Houserat the lend of
the”  thiCangress and did not alter the CAS requiretnéhRes. 5118h Cong. (1st Sess. 2019) (adopting the rules
forthe1llBhCon gr e s s , wh i ¢ h constituted rulesaokthe dHousemat the knd of thethiCéngress and

did not alter the CAS requirement).

5 See infra‘House Rule XII, Clause 7(cand Constitutional Authority Statement$

6 Se€eTHE FEDERALIST No. 47, at 269 (JameMladison)(Clinton Rossiter ed., 1999).

7 SeeThomas v. Union Carbide Agric. PdCo., 473 U.S. 568, 594985)(Brennan, J., concurring).

8 J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 406 (1928)
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branches ofattfm@onsgtoesdinvest itself or 1ts membc
judici®l power.

Whil e n

0 y Congress maytehpesrweirlsiek ¢ hteh d scegibdladn gie
her bt

1

t hecfedeodfiils govkirmend nby t he Atretrimsl eo fl ,t he
ectlii,am€ Const fatldt iloengiwelsattsi ve. PmwE€osghegsesianf gtrl
nited’ wStat ¢ silee pcir m”d gardai nctaetdi n g stsh aatu tthhoer iGtoyn gtroe
cgis“tanfinsed to those powers &XApr as sley uilde n ttihfei
upreme Court ha’s Vaserpge€Cbdudetaslerbtating a (
““numerat &WAsp avheer sSColin t edotSe¢edt ehe)yveMyrktawoesnacte
Congress must be based on one or mdé¥e of its poy

nw—cwno

Congrse sPsowers

Congsespecified powers are pr Semcatriiolny,8 bouft Anrotti celx
the Constitutonohnladi W& ulshefs ewshtiiwohe rragd l sapg a oviefl iyc
powers grantedAmon g hteh eComogweersss . e bu meomwatrsd towr e Co

T impose®and spend the money collected to pay d
“ommon ‘daenf@eenmcecr al™®wel fare,

1

T regulatecommerce,

91d.
10while Congress may not delegate its legislative powers to another bsaeEkeld v. Clark, 143 U.S. 649, 692
(1892) t he Supreme Court has recognized that Congress can “ot

help refine its general directives $erth in legislation SeeMistretta v. UnitedStates, 488 U.S. 361, 372989)

( n ot i roygrjutishrudence‘has been driven by a practical understanding that in our increasingly complex society,

replete with ever changing and more technical probl€uorgress simply cannot do its job absent an ability to delegate

power under broad general directives) . To avoid an unlawful delegation of 1eg:
has stated that “when Congress eonflomsgreéssci snucnt md Hiaryg dowtnh
legislative act an intelligible principle to Sehich the per
Whitman v. Am. Trucking As s’ n.sW Hampton, J2763).S. at499).Inthe 72 (2001 ) (
history of the Supreme Couthe Courthas“found the requisitéintelligible principle lacking in only two statutes, one

of which provided literally no guidance for the exercise of discretion, and the other of which confénedyaio

regulate the entire economy on the basis of no more precise a standard than stimulating the economy bfaassuring

competition’ Td. at 474 (citingA. L. A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1B3Bpma

Refining Co. v Ryan, 293 U.S. 388935); see generallfass R. SunsteifNondelegation Canon§;7 U. CHi. L. Rev.

315, 35 (2000)( Itisoften saidthatthe o n d el e gat i on doctrine is dead. ”) .

11 Seezivotofsky v. Kerry, 135 S. Ct. 2072098(2015)(Thomas, J., coneting in part and dissenting in parBrintz

v. United States, 521 U.S. 898, 919 9 9 7 he Cortstjtutiof] confefed] upon Congress of not all governmental

powers, but only discrete, enumerated on&Bjatbury v. Madison, 5 U.S. (Cranch) 137, 176438(‘The powers of

the legislature are defined, and limited ). . 7

12Kansas v. Colorado, 206 U.S. 46, 81 (1988 alsMur phy v. NCAA, 138 S. Ct. 1461, 147
legislative powers granted to Congress are sizable, but they are not unlirh&e@oiistitution confers on Congress

not plenary legislative power but only certain enumerated
13529 U.S. 598, 607 (2000)

14SeelU.S.ConsT. art. |, 88.

151d. art. 1, § 8, cl. 1. The taxing power of Article | is limited by the requirements that money collected be $pamt to

the Debts and provide for the common Defence and general Welfare of the United Statesn d t axes must be “u
throughoutthe Unite8 t at es . ” The Sixteenth Amendment to the Constitut
collect taxes on incomeSee idamend. XVI.

6 Seeidart. 1, 8 8, cl. 1.

7|d. art. 1, 8 8, cl. 3.
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f establish laws respecti®hg naturalization and

T regulaté® currency,

T establish pos? offices and roads,

T pr omo tPer otghree s s of Scikbwcgi endguasaetfhdr Ar a s d
invefetxocrlsus i”ve irhghtigt ings aamdpdisglhtveaneds (i
patent pZFaontd ctions

T establish a?2judicial system.

In additiohgusdsx iof Adtcifdtinenlgs ulSetcdantonvd 1egisla
jurisdicti,dradbfe&Kohgsewvely wit ha nwda ritnicndeu daend mi | i

Congsepower to declare war a*hd provide for an

Outside of Articl
Congwethspecified power. For example, Article 1YV

e I, Sewetriaoln o8t,h etrh ep rCoovnisstiiotnust ipo

t o elmawst regul atingpubthlei ovoaAdtdsi,t yYReodorsd¥,t eand judi
and rules 71 emwrpy catnidn gprtchpee rtteyr rhietl®Angdi Agti ol eh¥ Un
aut horizes Congress to pr opQutes iadmee nodfmetnhtes otroi g ihne

constitutional text, many of the amendments to
Congtseesveral of tshea nCeonpdsnteimtvpestvoieveind e Congress wit h
power to enactForeritmsiThha nlcepgicanirtdlete iedmtdht ¢ e nt h

Ame ndme natdopt ed foll omp mge tt h € gl dér dmeeWanod, me n t s

provisions prPphebeninggstheedygpriHandons of cert
outl awmiengleni al or abridgemenftacfec,t tolmirghtort o rwe

condition®f servitude.

Thfti nd huArt iofflcet ilon 8, the Necésuvpphemadt Proper (
Congsesgsnumerated powers, ptrthoipgower tthe dé¢@gpts | mdead
assist in the achievement of ends c¢®%ntemplated ¢

18|d. art. 1, 88, cl. 4.

191d. art. 1, 88, cls. 5.

201d. art.1, 88, cl. 7.

2l1d. art. I, 88, cl. 8.

22|d. art. 1, 8 8, cl. 9.

231d. art. |, 88, cls. 1116 (defining Congresspower to declare war and to raise, support, and regulate the military and
militia).

241d. art. IV, § 1.

251d. art. IV, 8 3, cl. 2.

261d. art. V.

2T See, e.g., ich me n dCongiess €hall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble,
and topetition the government for a redress of grievaricgs.

281d. amend. XIII.
291d. amend. XIV.
301d. amend. XV.

3'The Necessary and Proper Clause is also r &éePavatiend t o as t
Garner & Cheryl Nyberg?opular Name of Constitutional Provision&JNiv. oF WASH. GALLAGHER LAW LIBRARY
(Sept. 30, 2013Nxttp:// lib.law.washingpn.edu/ref/consticlauses.html

32 For example, the Court has recognized that Congress, through the Necessary and Proper Claupewsaddh
enact legislation to implement U.S. treaty obligations, as such legislation may be necessary to give effect to the federal
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Speci ffihadal cy,ause provides Chndgdr daaswswiwthi cthh s hmd W
necessary and propert forfernagyimg BRBaweor Execdtalol
vested by this Constitution in the ®lGtover nment of
Of fi ce *¥Tthhee rSeuopfr.e me Court has i fst epropwreert eudn dtehre tshce
Necessar yChadé&bPrroddpdear t hat t he‘Cohgusdéarbgaves to

discretion as t oentphleo yneeda nisn tehxaetwc@uhini ynsgb eah oglidvienng , t
Court has describetdh“btrhoea dc 1paouwseer atso ‘permoawd tlii lmagws, t h
or uwodécfounld utcta v eno r ¢ asupt ehwibfeinog f i ci#®Coaxes tene. with
this view, thegClophatibgspoapmehdl drdawi amess tamp
extensionsofpo@enmgrtoscons tiSti mti d afd der ahet Cobuna k.
legislation prohibiwthipeg etive Hridkeny dfundffi aisa las
Congsepowapptopriate federal mone¥Mote promote t
broadly, the Couhttlhpowbttaske s utcthe asi ¢wmie power to
are implied from the general ®*esting of legislat
I mpaoattdla, however, the Nowves siandepanddPartopseaouiCdauoc
Congress that, standing in isolation, permits it
Court hasl mmwsneodi, sitthsee ]l f a gunatalhda oft pow€ongbasgs a
possesses all the means necesfsoarreygpodionegc s r o S ulf t
‘and all other Powers ! ¥lemsteada b,y itthils&nflicatlsa tiitmg i of
rely upon its iintdebustd}(nAr (t"boba g hp ogpvfichrt&sr p o wer s

implicitly or explicitly vesté®dmpdsteavhteby d@a whil
the Necessary and Proper Clause authorizes Congr
e x e cuft iiotns oown powers under the Constitution, bu

ofall other Powers vested by this Caofstitution i
Pursuant this authority, geeshe mpyoper mi
er

t o Con S s
exercise of powers given to Tth branches of th

governments power to make treaties, which is found in Article Il, Section 2, clauSeeMissouri v. Holland, 252
U.S.416 (1920); Neely v. Hinkel, 180 U.S. 1(B01)

33SedJ.S.ConsrT. art. |, § 8, cl. 18.

34 United States v. Kebodeaux, 133 S. Ct. 2496, 2503 (2Qi)ed States v. Gustock, 560 U.S. 126, 132¢10)
35 Lottery Case188 U.S. 321, 355 (1903)

36 See Comstock60 U.S. at 134 (quotingicCulloch v. Maryland, 17 U.§Wheat) 316, 405 (1819)

37 Jinks v. RichlandCty., 538 U.S. 456, 462 (2003)

38 Sabri v. United States, 541 U.S. 600, 605 (2004)

¥See,egNi xon v. Adm’ 433455 86EI77); Edstlandvvs United States Servicemé&und, 421

U.S. 491 (1975); Barenblatt v. United States, 360 U.S. 109 (1959); Watkins v. United States, 354 U.S. 178 (1957);

McGrain v. Daugherty, 273 U.S. 135 (1927).

40Kinsella v. United Statesx rel.Singleton, 361 U.S. 23247 (1960) (emphasis in original).

41Bond v. United States, 134 S. Ct. 2077, 2099 (2014) (Scalia, J., concurring).

42SedJ.S.ConsT. art. I, § 8, cl. 18.

43 See, e.gJinks v. RichlandCty., 538 U.S. 456, 462 (2008)kcognizing judicial tolling provision in federal statute as

being necessary and proper for carrying into execution bot
inferior to the Supreme Court yanadn d oe fafsiscuireen ttlhya te xfeerdceirsael ‘ct
of the United St aNedyw. HihkelulB8QilkS. 109 124 (12Qtgeognizihglcongressional

authority to enact legislation that is necessary and proper to carry out the stipulatiommatf made by the President

with the advice and consent of the Sendé@¢gwart v. Kahn, 78 U.S. 493 5 0 6 (he Bré@sidgntiqthie T

commandein-chief of the army and navy, and of the militia of the several States, when called into the service of the

United States, and it is made his duty to take care that the laws are faithfully executed. Congress is authorized to make
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practice without .“%Duefsfcirciibei’antg jRuFsRtAI f i ¢
t arddtaridn ftshh ai tmpapmdi‘megn sad deo adble intrusi
raatdeist i onal prerogatives and general author
ir "tchti £ongltththdtd r &a waasc k of proportionality

A
t e
t h
on

(0]

T
U
n
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«

cond, beyond the isntpowral ,| thiet Coans tCdmgno®ns a |
el se

text or strmemAr¢ ieof et e & e ccwoinc 1torsh,iprditwesesrt so fs pe ¢ i |

all laws necessary and proper to carry into effect the granted pdweayman v. Southard, 23 U.S. 22 (1835)
(recognizing congregmal authority to enact measures necessary and proper for carrying into execution federal court
judgments).

44 See generallyy AURENCEH. TRIBE, AMERICAN CONSTITUTIONAL LAW 794-95 (3d ed.2000 (distinguishing internal

and external limitationen the federdegislative powe.

45514 U.S. 549, 558 (1995).

461d. at 56768. Congress subsequently amendedstia¢uteto expressly provide that, in order for the possession of a
firearm in a school zone to be a federal offetise government must demonstratethat e f i rear m “ move d
otherwise affects i ntl8U.S.C8922(q)(2oThisafmended vepsion of themtatute hascbeen
upheld in the face of constitutional challengese, e.gUnited States v. Dorsey, 418 F.3d 1038, 1046 (3r.2005);

United States v. Danks, 221 F.3d 1037, 1038 (8r.1999)

47 City of Boerne v. Flore21 U.S. 507, 520 (1997)

481d.

491d. at 533.

i

n

o

)[d. While the Supreme Court st r ucCtyolBoemneRFARK Rag\beanheldptp | i cat i on

still apply to the actions of the federal governm&#eUnited States v. Iseh, 317 F.3d 768, 770 (7th CR003)

51 SeeUnited States v. Comstock, 560 U.S. 126, 135 (2018)o t i n g federalstatutey in &ddition to being

authorized by Art. 188, mustalsé n ot [ b e ]by therCeoristitubioit.t) e d "MdCulloch g Maryland, 17 U.S.
(Wheat) 316, £1(1819); seealsoSaenz v. Roe, 526 U.S. 489, 508 (1999) Edislhtive powers are, however,

limited not only by the@pe of the Frametaffirmative delegation, but also by the princifiteat they may not be
exercised in a way that violates other spegift o vi si ons of the Constitution. ”).
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iring state exetaaivyg ofifdEfEsmiokesltpnte
e rt has held that Congress cannot indirec
mits on mompEot sawny fagmettsotwhidy lcaviag ¢ tha@tme svi th
hobwtcotnopl ya Wietdletria®e dir ec
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econd, sep
t

n of powers constraints are cor
mong the r

r 0
r branche®Thve taoms ttihteu tfieodre raasls iggnvse

52Seel.S.ConsT. art. 1, 8 9, cl. 2.

53|d. art. 1, 89, cl. 3.

4Id. art. 1, 89, cl. 5.

5d. art. 1,89, cl. 8.

56|d. art. 1,89, cl. 3.

571d.art. 1,8 9, cl. 7.

Shelby Cty. v. Holder , OutskdstheStrictutes of the2Stprenacy ClaBgeds rgtan0 1 3 )  (
broad autonomy in structuring their governments and pursui

59 SeeGary Lawson & Patricia B. Grangérhe “Proper” Scope of Federal Power: A Jurisdictional Interpretation of

the Sweeping Clausé3DukelL.J.267,2 7 (1993). For a primer on the various fe
powers, se€RS Report R4532FederalismBased Limitations on Congressional Power: An Overyswrdinated

by Andrew Nolan and KeviM. Lewis.

60 SeeU.S.ConsT. amend. X.

61 Printz v. United States, 521 U.S. 8935 (1997)see alsdMurphy v. NCAA, 138 S. Ct. 1461, 1475 (2018)
(describing commandeering as “the power to issue orders di

62 South Dakota. Dole, 483U.S. 203, 211 (1987)n South Dakota v. Dole¢he SupremeCourt upheld legislation

requiring states to raise their legal drinking age or I8s@bfederal highway funds/iewing the condition as

amounting to “relatively mild encouragemenSeeidlno the States
contrast, ifNational Federal of Independent Busines@¢sIB) v. Sebeliusthe Court invalidateg@rovisions of the

Patient Protection and Affordable Care Act of 2010 that required states to expand their Medicaid programs or risk

losing their current Medicaid funding des cri bing the Medicaid expansion as “acec
merely degre& Seel32 S. @. 2566 2605 (2012) (opinion of Roberts, C.&ge also idat 26676 8 Sgvén Members

of the Court agree that the Medicaid Expansion, as enacted by Congress, is unconstititipnall Scal i a, Kennedy,
Thomas & Alito, JJ., dissenting). For the controlligrality opinion inNFIB, the threatened loss of fundsDole

preserved the stat ethethreatoflosinftoavrey cdMWoipess.onkehrialfid abS8dgee’ ... is

economic dragooning that leaves the States with no real option but fesaegin the Medicaid expansidnd. at 2605
(opinion of Roberts, C.J.).

63 SeeClinton v. Jones, 520 U.S. 681, 699 (1997)
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of government distinct, bmayimoeraggniadedizecoltes,
attempting to exercise p'BPwersxamplgnetdheoAppoti het
Clause of thet@onPresudean gheesuthority to appc
United States widtvhcte h®IthSuesn, @ twsheemt .Congress purpor
to itself the right to appoint certain members
Spreme Court struck down that law a®% being in vi
Finally, constraints based on individual rights
the rights that indivi Yamd s irleatymaltalrdu dflierrs tt he Cor
amendments to the Coulthiet Ftiren, Amlea dBiehlt ,off oRi gt
prohibits Congress from enactin% hae ISawrtehmet Caohliri
has interpreted mdanhkierescth Aneesntdrmecntti otnos pr omul ga
t hceonwondnt he ppesumphceond y?ltnu tkieoenpailnng wi th t his pi
i Wnited St at etshev.Codurvta rsetzr uck dowml s elltahwacttl lmd tm ma
one rheawdnli | inteadrayde coramn i ohhe grounds“tilgati ftika nltaw
First Amenldmebhtohdtm empowering prosecutions of
without any nbdtable limitations.

ole of Congress in Interpret

ven the powers obnGomsgr psosweamd utnhdee rl it thiet sCon st
ma i nvwsh iacsh tbor anclgoovf rinlme nffednaryali nt erpret the sc
werthe question is one that has beelnn dietbsated f
03 deManbwmy int hMaSuproweme Court held that the
nstitution that enumeratesgotvlea nlmegal Iciomiptl se di r
nure protections provided t o’®ctohnef ifrhndeecdr a1 j udi c
premés Goouret in interpreting the Constitution a
vernment that aodmtrthwee teonttleixs ddcPmd s ueantase

QT ART TN
oc oo ®wo o~

64 SeeBuckley v. Valeo, 424 U.S. 1, 122 (197@gr curiam) The Framers regarded the checks and balances that they
had built intothe tripartite Federal Government as a-sedfcuting safeguard against the encroachment or
aggrandizement of one branch at the expense afttiee?’). The Court has allowed Congress to confer decisionmaking
authority upon executive agencies so longhadeqgislature layslay[s] down... an intelligible principle to which the
person or body authorized to [act] is directed to confodmW. Hampton, Jr., & Co. v. United States, 276 U.S. 394,

409 (1928) For further discussion on the intelligible prineipest, sesupranotel0.

65SeeU.S.ConsT. art. 11, 82, cl. 2.
66 See Buckley}24 U.S. at 140.
67 See, e.glJ.S.ConsT. art. Ill, 82, cl. 3 (providing for theght to a trial by jury in all criminal cases).

68 See awson & Grangersupranote59, at 297:seeU.S.CoNST.a me n d . I X (“The enumefration in t
certain rights, shall not be construed or disparage others

69 Seel.S.ConsT. amend. .
70 SeeAshcroft v.Am. Civil Liberties Union, 542 U.S. 656, 660 (2004).
1Seel32 S. Ct. 2537, 2552012)

2The key sources of thejudiciar s i nsulation from the political process are
Compensation Clause of Article Iibee, e.gl).S.ConsT. art. lll, 81. The Good Behavior Clause, by creating a

“permanent tenure of judicsipmilr iotf fseedrEFEDERALIBTSNG. T8ratd37 an “indepe
(Alexander Hamilton) (Clinton Rossiter ed., 1999) . Likewis
for [the judiciary’s] support,” prevents the political bra
t haowet po v e iSeehHE ReDERALISIT NlO. 79, at 440 (Alexander Hamilton) (Clinton Rossiter ed., 1999).

73Seeb U.S. (1 Cranch) 137, 1778 (1803);see generallMichael Stokes Paulsefihe Irrepressible Myth of
Marbury, 101MicH. L. Rev. 2706, 2707 (208) (criticizing the widelyheld belief that judicial review was established
by Marbury and instead pointing out thitarbury merely applied welkestablished principlase s pect i ng t he Court’
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t Mar bufraymous commlheedpr otinee and duty of the jud
what tHKH& law 1is.

WhiMer bfuirvend tya bl i s hed t hatartohlee jiund iidnitaelr pbrreatnicnhg h
Const iitnuctlivodni,ng t he power to strike down 1aws he
documetn td,i dh onveekwerre,s $ hut s t & € eajf U died iwawreyd vhealse e

in defining the basic powers and thmitardbf the f
histohyg dhiiedrBpodeee with e xamphlee sf eodfe raalll t hr e
government playing a rol ewbtmlgc@®@nrnstandtibraExenttt
openly questionismmgprntdaro Bmpameamet Coasrutclo na ¢ itt ue i on
Cousmrtul ings on the N&ZPAs otnhds SBaaMumplweyd asvkkaws een

t o 1 nwietrhf etrhee abGohgt goo ft leteot Pienetseirdpernett t he Cons t i
Rat Mar pamwrbhyserted ’¢tphoewejru dtioc iaacrty as t he wultimate

Constitithti dn mineads eovonttleatt wdr e pPlonmpsetrelayd,befor e t
Thomas Jsedvhietesamcnh of t he t hree departments has e
itself what is its duty wunder the Constitution,

decided for themsel y¥ap penadresr tao sh amv e aprrdegwmaeinlgel do ni
the early days of the United States. This i1is evi
“a considerabl@dedbmaumtg dheticmams"leguslienabn]l dmria
irst 100 yéfars of the nation.

t R2eDtemitdur y, however, the Supreme Court began
remacy, wherein the Court no longer shared it
er branches of thechadectabrgacgdhemepreelmbwne itk
iter of ’st hme aCwinms ge ix taGhupal gy r itnh e A Lroddm t b o e g d

§declaring the basic principle that the federal
f the Constitutiasn,e vaemd s[itnlcies Jbepmi meeispleecthed by
Country as a permanent and indisPemsabher foat dis g
t hGeo o Lao@om r t ¢ o n ¢ Mundteedr ptrheatta ttihoen [ s ] of the [ Const i
Courftne] the suprefMwithwcofistheutaondal interpret
including Congress, neéSsppopirltygrbaoki hpet hads e me
view assert that it promotes tsetrapbriPt mttywednh d asni f ¢

n
up
t h
rb

O B ® O v —

powers).

74Seeb U.S. (1 Cranch) at 177.

75 See generall£RS Reprt R43706,The Doctrine of Constitutional Avoidance: A Legal OveryieyAndrew Nolan

at 45 (providing an overview of various debates between the three branches over the meaning of the Constitution).
76 See, e.gEdward Corwin, Marbury v. Madisaand the Doctrine of Judicial Review2MicH. L. Rev. 538, 571

(1914)

7T Letter from Thomas Jefferson to Judge Spencer Roane Poplar Forest (September BitagA@)w.let.rug.nllisa/
presidentshomasjeffersonlettersof-thomasjeffersonjefl257.php

78 SeeRuss FeingoldThe Obligation of Memberd €ongress to Consider Constitutionality While Deliberating and
Voting: The Deficiencies of House Rulk Xnd A Proposed Rule for the Sen&@VAnD. L. Rev. 837, 84649 (2014)
see generallypaviD P.CuURRIE, THE CONSTITUTION IN CONGRESS120 nn.2527 (197) (cataloging various
constitutional debates during early Congresses).

7958 U.S. 1, 1617 (1958)
80|d. at 18.

88The Court has, at times, grounded this principle in the ¢
power under the Constitution,” such a system would run con
Baltimore & O. R. Co. v. Un@d States, 298 U.S. 349, 364 (1936)

82 Seel arry Alexander & Frederick Schauédn Extrajudicial Constitutional Interpretatiod,10HARV. L. REv. 1359,
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preserves constitutional?®Thhoer m3o ullreto @wmgjeotr nt ari ar
coupled with bDfimatdemrs itnlsati t may ofiswmrlatbhielri tcyo ntsot reani gn
in constitut i%hmpd o vend mpoprrte tfaotri otnhe notion of jud
constitutiomaltthtimt eopredtit atait enbPAsncah erse soufl tg,0 vehr inl
Congresscamtritmuensl yt o debadartahgulteghefPDnsei pnoc
the moder n ’servai,e wsh eco nCotuhret Constitution appear to
viasvis those views of thé& other branches of gove:

The theory of ijsudfiacri aflr osmu pih ecwoerwswyedn, ssuesv ewiae w,a s pe ¢t
the American constitutional system may counsel
constituti onlanle cikdrndeardperse t aat inoounimmber of 1l egal schol
of ficials have critictzedte¢hd 3 ddaw ¢tohdag s ttpheee ma c y
Constitumbpor skhegulkdael pubject of interpretation |
bra®Ehis view posaintds otthhaetr sC oonugtrseisdse of the gover

136981 (1997) (defending judicial supremacy becdursaity in constitutionalinterpretation providestability and
coordinationin a constitutional democragy

83 SeeErwin Chemerinskyln Defense of Judicial Review: A Reply to Professor KraB@€CaLIF. L. Rev. 1013, 1018
24 (2004 )arguing for judicial supremacy because of concerns that a majoritarian Congress might interpret the
Constitution in such a way as to not adequately protect minority rights).

84 SeeFeingold,supranote78, at 851 (arguing that Members of Congress lac
to understand the constitutional complexities of each bill
constitub nal ity of each sepeialsddon. Abnér MikwalawsMelbDods €angrésy Support and

Defend the Constitution®1 N.C. LRev. 587, 587 (1983) (concludirtbat Congress has neither the institutional nor

the political capacity to engageéffective constitutional interpretatifirout see_ouis FisherConstitutional

Interpretation by Members of Congre§8N.C.L.Rev. 707, 708(1985)( a r g u i @ogmgresshcantperform an

essential, broad, and ongoing role in shaping the meaning of tisitGion.” ) .

85 See generallfPaul BrestCongressas Constitutional Decisionmaker and Its Power to Counter Judicial Dogtihe

Ga.L. Rev.57(1986)( By the second half of the twentieth century, both the House and the Senate had abandoned the

tradition of deliberating over ordinary constitutional issuésge alsd-eingold,supranote78, at 849850 (noting the

decline of constitutional interpretatidoy Members of Congress followi@poperv. Aarom nd t he “rise of judi
supremacy”) .

86 SeeBruce G. Peabody;ongressional Constitutional Interpretation and the Courts: A Preliminary Inquiry into

Legislative Attitudes, 1952001,29 LAw & Soc. INQUIRY 127,148(2004)( not i ng t hat “today’s [ Me mbe
Congress] ... seek advice omnstitutional questions within Congress itself, turning to colleagues, committees, and

respected institutions liketfeCongr es si onal Research Service].”)

87 This view has, aimes, been articulated by Members of Congrése generallfFeingold,supranote78, at 83940
(collecting statements of a number of Senators in the wake of t6 o u r t ’ Shelhy @duntyn gHoldgrsee also
Hanah Metchis VolokhConstitutional Authority Statements in Congré&&si-LA. L. Rev. 173 185(2013)(noting that

some Members of Congress have “tak][ eatthe Corstidutionistheé ci al suprem
domain of the courts. ”).

88 SeeVolokh,supranote87, at 179 (“Most scholars believe that the Supre
interpreter of the Constitution.”).

89 Gary LawsonWhat Lurks Beneath: NSA Surveillance and Executive R@8&.U. L. Rev. 375,381 n.30(2008)

( “ Tshandard tendency in the legal academy is to treat Supreme Court decisions as privileged pronouncements on
constitutional meaning. It is a very, very bad tendency. There is nothing in the Constitution on winieimtbany

such idea, nor does the Supreme Cesuattual track record as a constitutional interpreter inspire much confidence

[A] s a matter of objective constitutional meaning, there is no good reason to think that Supreme Court opinions are
better @idence of that meaning than are the pronouncements of the Department of Justice, the Congressional Research

Service, or Gary Lawsonand therearegod r eas ons t o tek alsdarkV.WWeshnetbthe r s e . 7 ) ;
Constitution Outside the Courts: A Pmaiinary Inquiry 26 VAL. U. L. Rev. 437, 437-38 (1992)(arguing that
“Constitutional law is obsessed with the Supreme Court,” a

non-Court actors and their interpretations of the Constitution).

90 SeeL ARRY KRAMER, THE PEOPLETHEMSELVESS  ( 2004) ( “Both in its origins and for
constitutionalism assigned ordinary citizens a central and pivotal role in implementing their Constitution. Final
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independemdi matde caout hor sty tuSéuipiogmt reorfp rtehti st hvei eCwo np -
to the fact that the Constith¢ i boumdqbhyr©at hl dr I
Affirmavienpport [.tHa] rEqmustrietmemniton hat presumes
Representatiamrd anmd ti mtnedreprset the Cofstitution i
Similar’lpy,acdawrt of affording a presumption of ¢«
Cong%nescse ssarily assumes that Members of Congres
during the 1%®lgnsddadiitviiompyroickRsGongress opts not t

Constitution, a vacuum wadcbl & aarsiiosusesaijnu dciocnisatliltyu tci
doctrines generally serve to keep théo€ourts froc
constituti%Innadle eqdu,e satsi oJnuss.t i ce Kennedy observed i
Trump v.beKHawasici“ntuhneerres taarnec ewsh iich t he st atements art
Government officialscame¢imngt osiubipepeerrvicoortvieodi c i a l
public ddfdheaernealtso ttohe Constituti”™™TFheasrd atr guimtesn t me
can basebewmant to the current CASmutegmofemeas 1 n
they suggest that Congress should®®have some 1ol e
interpretive authority rested witht he people themselves,’” and courts no less t

subordinate t oseedenreiallpon Gedigzmanflory Days) Popular Constitutionalism, Nostalgia,
and the True Nature of Constitutional CultuB8Geo.L.J.89 7, 899 (2005) (describing a “gr oy

scholarship” discussing the concept of “popular constituti
representatives shouldand often de—play a substantial role in the creation, interpretation, éesluyand enforcement
of constitutional mnorms. ”).

91 SeeEdwin Meese llI,The Law of the Constitutio®1 TuL. L. REv. 979, 98586 (1987) {The Supreme Court, then,

is not the only interpreter of the Constitution. Each of the three coordinate brangogsmiment created and
empowered by the Constitutierthe executive and legislative no less than the judieies a duty to interpret the
Constitution in the performance of its official functioi)ssee alsdHon. David H. Coar;lt Is Emphatically the

Province and Duty of the Judicial Department to S&yho the President ?s 34Loy. U. CHi. L.J. 121, 12930 (2002)
(“While it is beyond question that within its sphere, it is the duty of the Supreme Court to determine the
constitutionality of laws passed byfgress, the Supreme Court is not the only branch of government entrusted with
the power to interpret the Constitutidn) .

92 SeeU.S.ConsT. art. VI, 81, cl. 3.

93 Cf. Boumediene v. Bush, 553 U.S. 723, 738 (200%he usual presumption is that Members oh@ress, in accord

with their oath of office, considered the constitutional issue and determined thdexhstatute to be a lawful

one...”);seealsdl r ump v. Hawaii, 138 S. Ct. 2392, 2424o0an2018) (Kenn
thatall officials take to adhere to the Constitution is not confined to those spheres in which the Judiciary can correct or

even comment upon what those officials say 6r ¢kee generally/olokh, supranote87, at 18384.

“SeeU. S. R. Ret. Bd. v. Fritz, 449 U.S. 166, 184 (1980) (“Th
of constitutionality. ... ).

95 SeeVolokh, supranote87, at 18283.

9% See idat 18182.

97 SeeMichael J. GerhardfThe Constitution Outside the Couyrfs DRAKE L. REv. 775, 777 (2003fIt is hard to
overstate the range or significancecofstitutional decision making that occurs outside the Court.

98 SeeElizabeth Garrett & Adrian Vermeul®stitutional Design o& Thayerian Congres$0 Duke L.J. 1277, 1278

(2001) (“Consider the 1arge do ma itheSupfeme Qourtshasiessentialyonal deci s
ceded control to the political branches by articulating deferential standards of review, limits on standing and

justiciability, and the politicajuestion doctrine. Impeachments and many issues involving electoral psocess

generally lie within this domain, and other questions do a

99138 S. Ct. 2392, 2424 (2018) (Kennedy, J., concurring).
100 5ee infra‘Debateover the Rule ”
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House Rule XI,hndCCLenséiV?Gt]on
Aut hority Statements

Or i gyiandaolplt ed as an amendment toHhes CABulal XI 1 o

13

prohibits Members from introdastangmenbitlitongjes:s
specifically as practicable the powetoornpe@wers
the bill or'lTaencturesesaltuCASnrule functionally r e
existed doubbhngutgtthed ddesses, mandating that c¢ommi
reported oufPnofudemmi stepemefitccpowagstieanted t
in the Constitution to enact tHBACIASwW ipr mpdas epca rhty
of the text of t‘hechbaeamphtnhice (IsedYWELh EanGAG&mmduy s ti tbe

3

«

submittedt me Wihlel torney opnmésecebsoldmodoat thmtand r e
i shetwhe leigs sdmoppheodpfeiihe hsubmitted CAS appears
Congressiamadl i Repabdished el d®tronically on Con ;g

Compl i wintcheeCtAS uR e

While the rule, on its fspecanfe i iptat s cMbmhlzer s t ¢
stateme.ntthe ippoiwmegr or powers to Congress 1in the C
resol’uhe o8AS rule it sieslsffBisst scixlaemptl ean tihar irawdse d
prescribe any particul asThfeo Hmaits eo Colmanv ¢ It e@ f odie tRa
(Rules Cpopmmvideds)ogaun dafntceer t hye irduelmeh iewfaysio hagdoowpit negd
five exampl ecso nosft ictiuttaitoinoanls atuot hor it y:

1. “The constitutional authority on which this b
make rules for the government and regulation
enumerated 1in Article 1, Secntsitoint’ u8t,i oCnl.ause 1 :

2. “This bill is enacted pursuant to Section 2 o
States CbdOnstitution.

3. “This bill is enacted pursuant to the power g
Section 8, Clause 3 of the United States Con:

4. “The @oemgrenacts this bill pursuant to Clause
United States Constitution and Amendment XVI
Consti’tution.

101SeeH.Res. 5112th Cong. (1st Sess. 2011) (adopting the rules for the 112th Congress).

102 seeHouseRULE XlI cl. 7(c)(1). The Rule does not extend to concurrent or simple resolutibifhe House Rules
permit the chair of a committee of jurisdiction to submit a CAS with regard to any Senate bill or joint resolution before
that committeeSee id XXl cl. 7(c)(2).

103SeeH.Res. 5813, 105th Cong (1st Sess. 1997).

104 SeeHouseRULE Xl cl. 7(c)(1).

105 SeeConstitutional Authority Statement FornisS.HoUSE OFREPRESENTATIVES OFFICE OFLEGISLATIVE COUNSEL,
https://legcoun.house.gauémberdAOLC/Resourcesbnst_auth_statement.htifdist accessed Mar. 6, 2019). House
Legislative Counsel has prapd a form to facilitate submission of CAS®e Constitutional Authority StatemduitsS.

House OFREPRESENTATIVES OFFICE OFLEGISLATIVE COUNSEL, https://legcoun.house.gauémbes/HOLC/Resources/
casform.pdflast accessed Mar. 6, 2019).

106 SeeHouseRULE XII cl. 7(c)(1).
107|d_
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5 “This bill makes specific changes
to the Stahespaodgle, in accordanc
States CH8Hhstitution.

to existing
e with Amen

suggshongettbdhs tgmpl i hata CABrmati ve

Chrgdegs sl af

that propoc
hief sioturoaiet ec
bill may ru
example pro

, Which pre

This guidance

constitutional authority that empowenrost Congress
discuss any externasl poowestrdiontetnact

under this guidance, a CAS for a bill

pamphlets could be seen asClaammpl iaasn tt
congressional power, even though the

Clauses of thé®Npinrestth eAmesnsd metnhte. 1 a s ts

Committee suggests thae Loastatunomomnothapr doesic
power to +huckRoagrehs Tenth Amendment

std%emay suffice to comply WRhtkst CgmmidlacmeeMor e b1
indicates th

at avietmbeirssc theatvieo s ijgmiddtcard mir n iClA$ s wh e

comply wiThRulbktesmmug ewiedcance notes “thtehartesipponssi lilltii
of he bill sponsor to deter[mdtnde cwhtaet aanudt htoor iptrioevsi

inffrmation to the L&%islative Counsel

staff

In pr d%otuitcsei,de commentators have cnoonigedi tthh at Me mbe

Hous e Rdlaar s¥PJ%(cch) ob s e rbvea ttihoen sr ensauyl ¢
The Rwlmemsihansod ‘ddde adequacy and accur a

pf. hotwot bhed

cy of the ¢

aut hority is a matteandorn d&hlahtibso usniteattheemecnot mnsiut gt ge
thatCASha sl enforcecaftdm]l Housaoticsd rtrok vecar di if yh ¢ sh aa
j ust i’fainédaotti o[ni nt hjeu dagdienqgula cy o ff™#he justification

108 SeeNew Constitutional Authority Requirement for Introduced Legislatmmm. oN RULES, HOUSE oF

REPRESENTATIVES(Jan. 5, 2011 https://web.archive.orgleb/20110406150854ktp:/www.rules.house.goabout/

PolicyDetail.aspx®RewsID=72 (hereinaftelComm. ON RULES- CAS REQUIREMENT).

109 SeeChurch of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 533 (1@8&)ng that laws targeting religious
practices ar e “n dovaBetterpAustimvi Keafe, 402 .S 415, 410 (147This Court has ofte
recognized that the activity of peaceful pamphleteering is a form of communication protected by the First

Amendment? ) .

105eeU.S.ConsTamend. X (“The powers not delegated
tothe Statesjae reserved to the States respectively,

111 SeeComMM. ON RULES- CAS REQUIREMENT, supranote108.

o the United
or to the pe«

112 For additional discussion on the proceduegjuirements related to the CAS rule, €85 Report R44001,

Introducing a House Bill or Resolutiphy Mark J. Oleszek
13SeeFeingold,supranote78, at 843 ( “The early scholarship

on these new

t he ne w seeualsd/olokh,suprahoje87, at 174 (noting that CASs are “flowin
of several hu ndndthe RS studyconductad fohthis’repeee infranotel21, of the 2047 bills and

joint resolutioneexamined, all had a corresponding CAS.
114 SeeComMM. ON RULES- CAS REQUIREMENT, supranote 108

115 SeeCoMM. ON RULES, HOUSE OFREPRESENTATIVES TEXT AND SECTION-BY-SECTION ANALYSIS OF THE112™

CONGRESSHOUSERULES PACKAGE (2011),https://rules.house.gaitesfepublicans.rules.house.gbilgs/

other%20home%20filedRes%205%20Seby-Sec.pdf An early dispte in the Subcommittee on Health of the Energy
and Commerce Committee over the sufficiency of a CAS was resolved by the Chair of the Subcommittee, acting on
advice from the Parliamentarian and the House Rules Committee, to have a fairly broad interpfetdtat is

required to comply with the CAS rul8eeVolokh, supranote87, at 19496 (detailing a debate that occurred at a
hearing whose transcript and vidae no longer publicly available). Specifically, the Chair ruled that a point of order

113

cannot be used to object that thHhklakle6iseeganeralpbby a CAS was i n

Brownback & Louis Jacobsohawmakers Abiding by Newo@stitutionalJustificationRule,St. PETERSBURGTIMES
(Mar.18,2011), http://www.politifact.comtrutho-metefpromisesgop-pledgeo-meterpromiseb65tequirebills-to-
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Studies of CAS Practices

Practwitlhs Regard to Specificity

Studies of past practices under House Rule XITI,
conesriadbl e leeway and discretion in crafting CASs
University conducted a stiu@gngfeCAS pgagrcetgatsnga
1,700 statements submitted™daconmgrofes doPst four
Vol oakhha,n ddfull e s e “eASsge h dher “ionp ian itohno,r ough and hi gl

detailed explanation of thesednk ¢t’ghiyn tdaibsincauhs sri anngi f
the Federalist Papers or Supitme Comatndeoctrhaowe
were less spefciicfatci am’sa fp e@oonr gsrdexBaimi) | ¢ he st at e me nf
reviewedebyoPr Vol okAritgleam el awiStylpaccwte e d8 ng any furt
specificity as to thsscppmoadincchhati thaunuensl ws oahpar
proposed YA gsitsuldayt ioofrf‘etvheer yC ASsl 1f carnd j fnomresol ut
Januar30®6lJanuaofy Shatldd@me Comorte™d similar fin
According to the House Ropublbaminde¢ Bida CASC o0 AaAmi i ¢ L
I, Secti?® n 8 alone.

prepaidiomg verrespioornts, odFR St Hcimsm duitcu ¢yd af sCmSs fro

— B

tdhndt BEbn gr ¥ Fs esnt 2Q0RIS7T ,st aff examined the 937 st
t we eln2 OJJa6h ¢ J 4 f# 0 dcfoyn s i slt3i njgoionft r es o1altni ons and
19, CRS stlalf0fi ag¢ eanmint ¢ d s ub mi t taendd ble& mwuRadrdy9] ul y

nsisltdi jgioft res ol ¢*Momts camdndolo,lf lyQcla isheisl318st.h e CAS
ted to a specific clauBaxam@gpAintdg cCkbalse Sectibe
mme r ¢ e®Kelwa wsueb.mi t t ed CASs consisted of more th

HT R 00N T —
e "o o OO0

firmative power granted to Congrexsamiimed he Cor
om 2016 and six CAYldxasmilmesd df rfSaum m2e0mlh8 €Cour t ¢
rportedly supportF o Hwoyplfi Itlheorf tjodnetd hbssamldut i or
irteen stattdmendt s of pomva3i®ns of the Constitu:

includea-clausecitingitsautho/ This ruling prompted one commentator to sug.
document [is] filed with something written on it is enough to fulfill the requigen t i n t h e SeBVolokh,e Rul es . ”
supranote87, at 196.

116 SeeVolokh, supranote87, at 178.
171d. at 198.
28d(noting that 142 of 1,709 statements “cite Article 1, Se

119 See Constitution Authority StatemeRspPUBLICAN STuDY ComM. (Jan. 5, 2012https://web.archive.orgieb/
20121213105104ttp:/rsc.jordan.house.gawploadedfilessc_one_pager_constitutional_authority _statement§1-
05-12.pdf

20d(noting that of the 3,865 CASs examined, 617 cited “only

2lTn part, CRS’s survey arguably provideseGASruemayi ght into w

have reflected an initial zeal ousness of Members, or wheth
staff become more famil Bedfolokl,isuprianote8y,mts196i t ut i onal anal ysis.?”

122 Of the 937 CASs examined, 611 or 65% cited a specific provision within the Constitution, as opposed to a general
section or Article of the Constitutio®eeTable 1.

123 0f the 1,110 CASs examined, 693 or 62% cited a specific provision within the Constitution, as opposed to a general
section or Article of the ConstitutioBeeTable 1

124 Of the 937 examined CASs from 2016, 542, or 58%, cited to a specific clause in Article |, SeStefable 1.

Of the 1,110 examined CASs from 2018, 649, or 58%, cited to a specific clause in Article I, Section 8.
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empower €E€pbpngneseof the ot basc htf kaderadt biramiches 1 n
Section 9 or thCcASBe ht bEyBndht he Fevliye tdaife t he 11
constitutional provision cited empowers Congress

In line with t he Isl'tXuodni getSR®sn,f «Cvhrfidm etishwauttt heeme n t s

submitted durisgonthzemaeadnpl ¢ patrhed than specific
Const iAtshahlbee]l ow indicates, the most frequent cit
recent legislation was a general r®TFTlkirsence to Ar
ccurr%df ial BOCASRYD kdaumrpibnegi wtdlh €3 3 % oduraild g CtAlSes 2 0 1 8
ampl e, pac rmaordked increase from t haen dHoVinsleo khhe publ i
tudies '®WdngHSd shi R asril xyt,hitmhteld most frequently cit
rovision in submitets ¢estmptle nwemnstr sieodbunr 1 bnrgo at dheer : a
eneral reference to?Article I of the Constitutdi

Qo ©» v o

Table 1.Top 10 Most Frequently Cited Constitutional Sources
in Constitutional Authority Statements (CASs) in Recent Legislation

Based on &eview 0f937 Bills and Joint Resolutiohstroduced from July 1, 2016 Januaryd, 2017, and
1,110Bills and Joint Resolutiomstroduced from July 1, 2018, to Januarp019

Number of Times Cited

July 1, 2016, July 1, 2018,

to January 1, to January 2,

Section or Clause 2017 2019
General reference to Article |, Section 8 284 370
Article I, Section 8, clause 18 (Necessary and Proper Clause) 226 274
Article I, Section 8, clause 1 (Taxing and Spending Clause) 205 211
Article | , Section 8, clause 3 (Commerce Clause) 174 198
Article IV, Section 3, clause 2 (Property Clause) 40 45
Article | , Section 8, clause 4 (Naturalization Clause) 30 14
Article I, Section 9, clause 7 (Appropriations Clause) 23 13
Article I, Section 8, clause 14 (Military Regulation Clause) 19 13
General reference to Article | 17 26
Article | , Section 8, clause 7 (Postal Clause) 15 19

Source: Congressional Research Service, based sgaech ofCongress.govor bills and joint resolutions
introducedin the House fromJulyl, 2016 to January 1, 2017

Note: A single bill may have multiple sources cited in th&HIAS
a. In 133 cases, the Necessary and Proper Clause was the sole authority source cited.
b. In 209cases, the Necessary and Proper Clawses the sole authority source cited.

125SeeTable 1.

126 Of the 937 CASs examined from 2016, 284 had a general reference to Article I, Section 8. Of the 1,110 CASs
examined from 2018, 370 had a general reference to Article |, Section 8.

127 SeeTable 1.
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Practwi¢ths Regard to Particular Clauses
BeydnAdpractices with rscagmplde t ©oc spteRewlfas whhnliyt t ¢ d e

stat einse natlss o ntohtaetwoirttthhya gidnd @ gihff isc tciltauutsieosn otfh atth e

Me mbers have mo sutpdfinr esquubemi t'?%fyn drpefl#iSesmdoe wr loaurs,
recently ssabmi mtoeahbCAS in that the statements r
rticul abre ecnl ai unsteebabptarke t mastttoerri coafil ntpir dodutgatunsd

a

w that issamkeicdtahues iet € Idé*¥anmwtn gCAhe most prominent

verges fromsthamdiomgs adr ujnuddi ci al iimtcdmupret at i

pa
ho
of CtAlSast could be seen as adopting an interpret
di
statementshehfiol bowengocl auses

T Necessary andOReopért@kamset frequently cit
recent CASs was the Necessary and Proper Cl
“make all Laws which shall be necessary and
the powers enume‘fadt e dtihmsARtadiwabllys [It haen]d

a
(o}

€

a

p

e
C

0 |

Constitution in the Government of the United
Of ficer®™Ahometpuafr talrl CASsst uidnd atshaeci nCeRdS a
citation to Ptihdthec Q@AHYasmed, 1wWi% hofl 4t he 2018 CASs
citien Netckessary and Proper Clause as the sol
l egi s™QGittiaotni,ons to the Necessary and Proper
seen as soamewbhat asanoimat clause has mnever bee
or by the EEonmersubwifon heas a general source
t o do wlhnaetceevsesra riy$¥ mdé t‘fmwdfpdhke Necessary and
Proper Clause authoiTnezedenbdvabress|{fenabtnamereo:
128See id.

129The content of CASwith regard to particular clauskss, at times, spurred criticism from a wide range of
commentatorsSeeg.g.,HORACE COOPER& NATHANIEL STEWART, CONSTITUTIONAL AUTHORITY STATEMENTS: IN

DeFeNse omHouseRULE XII (2012),http://www.constitutingamerica.omdpcsWhitePaper.pdf “ Me mber s on bot h
sides of the aisle have made a number of commdostantive mistakes in drafting their Constitutional Authority
Statement s . "Whither ConstitutiosahAutpority Statement€ATo AT LIBERTY (October 18, 2011),
https://www.cato.ordllogivhitherconstitutionalauthoritystatement¢describing the CASs surveyed by the
Republican Study Gr o CenstitutonalAuthofity Statements in the #2ongress:eHbw Did,

the Members DOZZCONSTITUTIONAL ACCOUNTABILITY CTR., (Jan. 15, 2013jttp://theusconstitution.orgxt-history/
1771konstitutionalauthority-statenents112th-congresshow-did-membersdo (noting several perceived errors in

submitted CASSs).

130SeeU.S.ConsT. art. |, 88, cl. 18.
131 SeeTable 1.

132 5eeKansas v. Colorado, 206 U.S. 46, 88 (190The last paragraph of the section which authorizes Congress to

make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other

powers vested bthis Constitution in the Government of the United States, or in any department or office thereof, is not

the delegation of a new and independent power, but simply provision for making effective the powers theretofore

mentioned ”NcCulloch v. Maryland, T U.S.(Wheat) 316,420-21 (1819)(noting that the Necessary and Proper

Clause i1is not a “great substantive and independent power
regul at i n gSee asdreFaDERALISTINO. 33, at 171(AlexanderHamilton) (Clinton Rossiter ed., 1999)

( “ heTsyveeping clause authorizes the national legislature to pass all necessary and proper laws. If there is anything
exceptionable, it must be sought for in the specific powers upon which this genaedtitatis predicated. The

declaration itself, though it may be chargeable with tautology or redundancy, is at least perfectly Fajmless.

”
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power, and conduciveée™®i o dossbraefprouidex€on;
and independent power

wi tghr eat substantive™

T Gener al Wel The eGEChanusle: Wel fare Clause refers

contained within the Iclimguagk dmpAwdenicdg I ;
Congresscetrd¢d acimacttaxes and spend the money col
Specifically, th&o ff iArrstti ccllea us ea fofforSec tCiomngr e s
t 8l ay and collect Taxes, Duties, Il mposts and
provide for the g@ommmoan Dkefldmoe. Dfd t he United
In GBGRSitewd he Taxing and Spending Clause was t
citedbflA8ENet infrequently,—cao mmotmdtyi on t o t hi
des odr nb &€AS $Geanse rtahle Weltwvaseu€bdufer legislatio
unrelated to the spending of money by the fe
phrdgsmer al’dWebkfaone¢ exist¢tl aiumhei, s bl mt gbhnh in t he
otheewmpoewer Congress to enact laws that broa
wel fare oI nshtee mdit“gome rph’ns &se Af a1 el e I,
SecticlomusBeg 1t ied to the pdawmsdi mgghadgmaegge hien
raising of revenue, and thus requires Congre
from tamxrad motne ttohe ¥Whielrea It hwiesl fraacwer i s
consi d®irtabilse ,necessarily ¥Yied to spending leg
T Military RegUdhaticoms€liawseéeéonal provision aff
with thémeoplewerulteos for the Goher dmewdt and Reg
and navili sfamodher frequentl¥Seveedl clause i
of the bills to which such CASs are attached

133 SeeUnited States v. Kebodeaux, 133 S. Ct. 2496, 2507 (2013) (Roberts, C.J., concurringM@irtpch v.
Maryland, 17 U.S(Wheat) 316,420-21 (1819).

134See McCullochl7 U.S. at 418see alscKinsella v. United Statesx rel.Singleton, 361 U.S.234 247 The960) ( «

[Necessary and Proper Claugehot itself a grant of power, buttaveatthat the Congress possesses all the means
necessary to carry out the specifically grarifedegoing powers of§ 8 ‘and all other Powers vested by this
Constitution . . (empha3is in original).

135Seel.S.CoNsT. art. 1, 88, cl. 1 (emphasis added).
136 peTable 1.

B’SeeUnited States v. Butler, 297 U. S powdrioprévide forthe gevejal ( “ T h
welfare, independently of the taxing power, has never been authoritatively actepgslals® JOSEPHSTORY,
COMMENTARIES ON THECONSTITUTION OF THEUNITED STATES § 904 (Leonard W. Levy ed., 1970) (stating that if the
“generality of obhetWwerds.tgefhprabidel fare’”” constitu
Constitution, “it is obvious” that the government of
unl i mited TpoFeEDERALSTNO. 41, at 230(JamedMadisor) (Clinton Rossiter ed., 1999) (rejecting the
view that the Ta xiamguntstoadn ulimitechcanimisgion lexenciseevery power which may

be alleged to be necessary for the common defense or general wélfare

B88SeeUnitedSt ates v. Butler, 297 U.S.

t e
t

, 64 (1936) (holding

1
Clause] is the power to tax for the purpose of providing

for the general welfare.”).
13¥9SeeAgencyforint 1 Dev. v. Al l i alnncel3¥So Gt 282h, 2328 RGLI)Y° “yT hien tCl aus e

€

d
h

provides Congress broad discret i onseetalsdalveringvaDavis,30lpend for

U.S.619,6411(1937) (w1 ding that the “discretion” to decide how
“pbelongs to Congress, unless the choice is clearly wrong, a display of arbitrary power, not an exercise of’jJugigment.

1490 See Butler97 U.S. at 64.
141Seel.S.ConstT. art. |, 88, cl. 14.

142 SeeTable 1 (ranking the Military Regulatio€laus as the eighth and tenth most frequently cited clausegitire
respective study periods).

Congressional Research Service 16

t o

(S

v

a

t

i

6]

f

h

«

t hat

(



Constitutional Authority Statements and the Powers of Congress: An Overview

t he Uni taerdneSdt aftoersces, but 1instead prescribe b

govament as a whole.lBSBtahyrfguétnteont €l ahse
to stem from readichguimkee friurlsets pfhorra steheof t he
Goverittmennti solation cframet hasrantiaflepbhadent
However, s uc hg aonf utnhdee rcsltaaunsdei ni s 1 nconsistent
interpretations owhtbaki sc@pes olfelt hatelcdtaad et c
Congsepower oveéT htihse imitleirtparreyt.at bon also runs
traditional r1rules oounslelg aflori nitecar dpiremeg apt hi roans et sh
text in tnhdinotonnexsol at i¥Morea obmr achdl y,est o
interpreting the Military Regulation Clause
actions of the federal @mwmeerrn feomtg rgesmse rwa lslhy s
woul d ar guabklya utsrea nfsrfoonor ma tnhaer r ow power, confi
related to the aernmdedd fpoorlciecse, poowearn, ospoerme t hi n g
rejected by the Fr@mers of the Constitution.
T AppropriatiAomsas mbGleausdg: recent CASs cite provi
Section %, viEenrAcslku dihmg cite the Appropriations
aut hority for Congress to Yfbeide money for
Appropriations ClauséNotMamrsy simalrlelteev achrta wpm
from the Treasury, but in Con¥%Lgukeence of Apprt

143 Traditionally, theMilitary Regulation Clausés viewed as &natural incideritto Ar t i cpteeedinlg posvers to

make war, raise armies, and provide for and maintain a S@&3 JOSEPHSTORY, COMMENTARIES ON THE

CONSTITUTION OF THEUNITED STATES § 1192 (Leonard W. Levy ed., 1970). By placing the power to govern and

regulate the military among Congress’s powers, the Constit
allowed the King, on his own autfity, to impose military rules unilaterallgee id( It Great Britain, the king, in his

capacity of generalissimo of the whole kingdom, has the sole power of regulating fleets and. afiméewhole power

is far more safe in the hands of congress, tifahe executive; since otherwise the most summary and severe

punishments might be inflicted at the mere will of the execttiye. I n practice, the Military Re;
viewed by the Supreme Court to allow Congressegulate matters likéne discipline of servicemembefee, e.g.,

United States v. Kebodeaux, 133 S. Ct. 2496, 2503 (2013]ndér the authority granted to it by the Military

Regulation and Necessary and Proper Clauses, Congress could promulgate the Uniform Code afudilitety) ;

Carter v. Robertsl77 U.S. 496, 4988 (1900) “h& eighth section of Art. | of the Constitution provides that the

Congress shall have powgo make rules for the government and regulation of the land and naval fandeis the

exercise ofhat power Congress has enacted rules for the regulation of the army known as the Articles.dWwiyr

officer, before he enters on the duties of his office, subscribes to these articles, and places himself within the power of

courts martial to passnany offence which he may have committed in contravention of them.

144 seeDeal v. United States, 508 U.S. 129, 132 (1993) o t ifumdamental principle of statutory construction (and,

indeed, of language itself) that the meaning of a word cannattbentned in isolation, but must be drawn from the

context in whichitisused” ) . In this context, reading the phrase make r
distinct power from the rest of the clause would render the last phrase intherclaugea r di ng “Regul ation of
and Naval For cCéWnjted States~.d44,744 pbounds af Blue King Crab, 410 F.3#l, 1134 (¢ Cir.

2005)(“It is an accepted canon of statutory interpretation that we must interpret the statutory phrageie, giving

effect to each word and not interpreting the provision as to make other provisions meaningless or suferfluous.

“5SeeUni ted States v. Mor i s oWithitsgaleful ehumé&rationoffetieral gowepsand. 8§ ( 200 0 )
explicit statement that all powers not granted to the Federal Government are reserved, the Constitution cannot
realistically be interpreted as granting the Federal Government an unlimited license to fegulate.

For additional discussion on how CAS citationst®®thMi 1 i t ary Regulation Clause suggest
Members and staff in Congress may milhalandandNaval Fotcest he Cl aus e
Clause 86U. CiN. L. Rev. 391, 441 (2018).

146 SeeTable 1 (ranking the Appropriations Clause as the seventh and tenth most frequently cited clause during the

respective study periods).

147SeeU.S.ConsT. art. |, 89, cl. 8.

113
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ot her provisions foifnddmmsSe gteiner a9 1 ogf hArst inco]
been interpreted to grah¥l nGamrardensgs nakye epf fir:
with other provisions in Section 9, the Appr
funct iremw tacincatihoen powers of ™Shpee cfiefdiecraalll yg,o ver r
the Appropriations Clause ensures that when
mo n ¢tyhe mdymd money fnruosmi tbhee aTurtehaosruirzyed by a

st a’f™hltte .t hus serves as an affirmative restric
Executive ands“mawes €Codgxebhaspuw¥’ssén nature.

As discussed’sabpowee,r ({oyn gidrgeesisd emofae om t he Taxi
and Spend®ng Clause.

T Bill ofWhRilghth®t among the most frequent cita
occasionall yl Gommeen donfe ntthse tfoi—+ttsthtee Kiolnls tdft ut i on
Ri ghhtasbeen cited 1in ’supoewernt]l dogfi smantgitroens. s
Congress may certainly have an interest 1in p:
of R,i gthtttss houl d be InGormmhendd mehmtts tthe tfthea sConstidt
do not themselves empower Congress to take a:
ofnegat i ¥per ortiegchttisng individuals Trom certain

148 SeeNorth American Co. v.BC, 327 U.S. 686, 7685 (1946)(noting that the powers of the federal government

under Section 8 of Article I are 1imited byas“e“x[pSreecstsi opnrjo v i
9 of Article 1 aseelalsaiVarenv.BPaul, 22 Ind.276R27 1864)( SFhe powers delegated to the

general government are specified in sec. 8 of art. 1. Section 9 of the same article contains restrictions and bmitation

the powers granted generally in section 8, and section 10 of the same article contains the prohibitions upon the

States’ ) .

149 SeeCincinnati Soap Co. v. United States, 301 U.S. 308, 321 (¥93f provision of the Constitution that‘No

Money slall be drawn from the Treasury, but in Consequence of Appropriations made byhauntended as a

restriction upon the disbursing authority of the Executive department, and is without significantierheaes simply

that no money can be paid out o fhireasury unless it has been appropriated by an act of Cangr&ss generally

Robert G. NatelsgriFederal Land Retention and the Constitut®Rroperty Clause: The Original Understandir®
U.CoLo.L.Rev.327,363( 2005) (noting that the Appropriation Clause doc
and instead appropriations are fdaudtRladrhiezregd tthye OoAtplpero pparattsi o
(a) assumed as a background fact that therddimifederal funds and appropriations arising from the exercise of

other powers and (b) PaneltDisdudsions The ApprapriatioassPovfenand the INecassary and

Proper Clause68WasH. U. L.Q. 623, 651 (1990) (remarks tiferrAssistint Attorney General William Barf “ T h e
appropriations clause is not an independent ‘power’ of Con
is simply a procedural provisiena requirement that Congress pass a law before it can takeyroat of the

treasury’ ) .

150 Reeside v. Walker, 52 U.€l1 How.)272, 291(1851)( Itis a weltknown constitutional provision, that no money
can be taken or drawn from the Treasury except under an appropriation by Canbi@ssver much money may be
in the Treasury at any one time, not a dollar of it can be used in the payment of any thing not thus previously
sanctioned. Any other course would give to the fiscal officers a most dangerous discretion.

151OPMv. Richmond, 496 U.S. 414, 424 (1990)

152 See3 JOSEPHSTORY, COMMENTARIES ON THECONSTITUTION OF THEUNITED STATES § 1342 (Leonard W. Levy ed.,

1 9 7 0As all ¢hé taxes raised from the people, as well as the revenues fiosiraher sources, are to be applied to

the discharge of the expensasd debts, and other engagements of the government, it is highly proper, that congress
should possess the power to decide, how and when any money should be applied for these purposes. If it were
otherwise, the executive would possess an unbounded powahevmublic purse or the nation; and might apply all its
monied resources at his pleasure. The power to control, and direct the appropriations, constitutes a most useful and
salutary check upon profusion and extravagance, as well as upon corrupt inflndrméblic peculatian” ) .

153 SeeHelvering v. Davis, 301 U.S. 619, 6411 (1937) (holding that the Taxing and Spending Clause provides
Congress with the “discretion” to decide how to

154 SeeDaniel v. Cook Cnyt., 833 F.3d 728, 733 {TCir. 2016)( The individual rights in our Bill of Rights have long
been understood as negative rights, meaning that the Constitution protects individuals from some forms of government
intrusions upon their liberty, withoimposing affirmative duties on governments to care for their citizeysee

13
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The Bill oprRihglht gnsef s eBisa lal drgetsiiudn.a s ponsor
proposes legislation intended to support 1ind:
Constitution, the CASnsfroerd gs uocnh alne gaifsfliartmaotni vce
power of the Congress, such as tde powers pr
Constitution. Another alternative would be t]
Fourteenth Amendment, whi ¢ h“CtomegrSwpmr e me Cour f
[to] emddteds prophiydiamaeprettergti silmagl oand
deter[ing] uncdé®Non¢uhéebasad, condukould be not
House Rules Committee has suggested that a ¢
Constitution that does mnot explicitly grant ;
comply with®Fbae €ASmphuht¢ge. a eMecnibnedr osre eking t o
narrow the scope of an existing law could ar
identify constitutional princitthtate found in
Member believes are adva®ced by the proposed

Legal ImplicAStions of a C

CASs have 1 1imit edhCAeSg aolf iampboirltl, einm cttheadt i nt o 1 a w
cowsrtview of the constitutionality of the [egis!l
Member of Congress (i1.¢egjsfihg iomtomeoduwgde dwheht ai pi
formall pigdrtoroff oant resolution. Therefore, eve:
i o law, the CAS would have no formal Ilegal eff
roval of obnogtrhe shso,u soers porfe sCcnted to the Preside
t ¥ msTead, CASs are a type of stllkeegiisdiattial hi :
ughts of a singdepMombetrto®EndohCohgghkss] . one
w a CAS as akin tdCompriesoli mtnerda sRtd aath ecmheenntt iins st
sponsowhbé€hacobutls“wgdfkosonfl llye griesglaartdi vaes hi st o
siderimgi fpagres® passing a 1aw.

—

oq—h<«—>mm»—t
oS oo B
5 0 0 0 0T

generallyDeShaney v. Winnebago Cty. Depf Soc. Servs., 489 U.S. 189, 196 (1989).

155See, e.gU.S.ConsT. a me fLahgresd shall fhake no laespecting an establishmentrefigion, or prohibiting
the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to
assemble, and to petition the government for a redress of grievances( e mp hasis added) .

156SeeN ¢ v . tddHuman Rs. v. Hibbs, 538 U.S. 721, 7:ZB (2003)

157 SeeComMM. OoN RULES- CAS REQUIREMENT, supranote 108 (providing as an example of a CASThis bill makes
specific changes to existing law in a manner that returns power to the States and to the people, in accordance with
Amendment X of the United States Constitution.

158 See id.

159 Zedner v. Uited States, 547 U.S. 489,500 (2006 Scal i a, J . , heank mnguagerthatrcangtitutés [ T ]
‘a Law within the meaning of the Bicameralism and Presenti@ése of Article |, § 7, andence the only language
adopted in a fashion that entitles it to our attention, is the text eftheted statute.)see alsd&xxon Mobil Corp. v.

Allapattah Servs., 545 U.S. 546, 568 (2003ys we have repeatedly held, the authoritative statement is the statutory

text, not the legislative histoyr any ot her extrinsic material. ”).

160SeeVolokh, swpranote87, at 204 (“As currently structured, CASs are a
for m a tseeualdd@omm. N RULES- CASREQUIREMENT, supranote108( To the extent that a court looks at the
legislative history of an Act, the Constitutional Authority Statement would be part of that hisjory.

161 andgraf v. USI FilnProds, 511 U.S. 244262n.15 (1994) {[A] court would be well advised to take with a large

grain of salt floor debate and statements placed in the Congressional Record which purport to create an interpretation

for the legislationthee i s b e(duotingd 37 GonG. REc. S15325 daily ed. OctobeR9, 1991)statement of Sen.

Danforth));see generallgachary M. IstaNo Vacancy: Why Congress Can Regulate Senate Va€Edlieg Elections

Without Amending (or Offending) tid®nstitution 61AM.U.L. REV.327,360( 2 01 1) (describing the “hi
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actice, in the few cCASr,t tchaes eusn dtehralty icnigt es ttaot e:
ely in passing and had no apparent effect on
luated the constitutionahistpnadf ntghe¢ hlee gixs kd tei
2

“This practice is in keeping with broader pri

One such principle holds that Congress g
ri ns ctrhuet ixnoyna sx torm fc ont rdoevfeirnsey ibtesf oorwen ap ocwoeur:
on'An ¢ tphrdirnic o pd € t hat an otherwise unconstiot
found to be permissible by a court merely becaus

isppoweéth s .

- =
Qs =
o »n

Debaover the Rule

Given the seeming ease ofcl gompHlaihada tech ewitteln ddmwsye
some CASs to®en taer gwalgleyeirmdopp Itihcea bCl%en sptri ot wit siioonn s
questions might bel irtayi soefd t8bBeoiutA Stshreh hdeees iarragbuie d f
repeal, contending that the rule is symbolic anc
dialogue aboutmntGomgtegs unPen adeé¢i Cooastisamé oma ve
t hat Comgrtehses ilnasctki t uti onal c¢ap’aamidt ¥ hteo CiABt emupre

extrinsic sources of legislative history, ranging from the most persuasive to the least persuasive: conference committee

reports; regular committee reports; earlier versifre bill, including rejected amendments; statements made by the

bill’”s supporters during its floor debate, with special <co
and, finally, statements madbabg”fhe bill’s opponents duri

162 5ee, e.gUnited States v. Bollinger, 798 F.3d 201, 20th@ir. 2015)(independently evaluating the
constitutionality of a law after noting that the CAS for the law cited the Commerce Clduge) States v. Clark, 435
F.3d 1100, 1104 ¢& Cir. 2006)(same).

163 SeeCity of Boerne v. Flores, 521 U.S. 507, 529 (199 Congress could define its own powerso longer

would the Constitution besuperior paramount law, unchangeable by ordinary melanguld be‘on a level with

ordinary Egislative acts, and, like other actsalterable when the legislature shall pleaseto alter’it)y ( qu ot i n g

Marbury, 5 U.S. (1 Cranch) at 1773ge alsdMarbury, 5 U.S. (1 Cranch) at 177 (holding that in a case or controversy

properly before a federalo u r t  tthie province and dugy of the judicialgle r t ment t o say what the |1

164 SeeCity of Rome v. United States, 446 U.S. 156, 207 (1980) (Rehnquist, J., dissefitMug)e the presumption of
constitutionality is due to any act of a cdirate branch of the Federal Government or of one of the States, it is this
Court which is ultimately responsible for deciding challenges to the exercise of power by those’etities.

165 See suprdéCompliancewith the CAS Rule.
166 See supr&Practiceswith Regard to Specificity
167 See supr&Practiceswith Regard to Particular Clausés

The Rules Committee addressed the questionSeedvmt he CAS r ul
ON RULES- CAS REQUIREMENT, supranote108( “ Q. So why have this Rule at all? A. ]
Congressional Budget Office informs the debate on agsexpbill, a statement outlining the power under the

Constitution that Congress has to enact a proposed bill will inform and provide the basis for debate. It also

demonstrates to the American people that we in Congress understand that we have an eioliatmur founding

document to stay within the role established therein for t

169 SegFeingold,supranote78, at 842 (“[C]Jritics have suggest that this ne
me aningl es s seealso/elokh, supranote87, ~a)t; 1 7 6 so(ufiobjectosable thatthe main

argument against t he Normas Ornstein, as quotedBgownback & Jacoksdisppsasnote” ) ;

115( Frankly,this is just symbolic, so | have no real feelings one way or the.otkHrcourse, you could offer a bill

that repeals the Internal Revenue Code, or Medicare, by claiming it is unconstitutional as your basis, and be utterly

wrong. But what difference @s it really make? You can also justify almost any bill you want by claiming a broad

constitutional authority under the health and welfare clause or the commerce clause. So | see the disagreements here as

being just as symbolic as the promise in the fitate” )see alsdavid W. Rohde, as quoted in Brownback &

13

Jacobsonsupranotell5( des cri bing the rule as utterly trivial.”).
170 See supraote8s4.
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demonstrates this insofar as there have been feyv
of Cosgpowers ufldtehentshecaoamtlend thadf themmldyni mg st
with the rule outweigh any?benefits from the CASC

On the other hand, proponents characterize Housc
broadeltlodebaCeongonéesin interpretinmgi ttehde nCeoanmsst i t 1
by which Members of Congress may e xfAse sosnley enga g
comme nt a ffofr] unnodtaense,nt al 1 y, a [CAS] is a congress:H
Const ifPand omypporters of the rule see several be
Representatives engage in a limited form of cons
of CASs. Accog dpmgpdmertthse, ruutlet e ment sarssubami t t ed
“simple and stmanigthd fionm gitamaele ksedife mt hat Congress ¢
“asdpeopwers not granted®ltno tihti si ns etnhsee ,C oancsct oi rt duit ni go nt
the CAS rule serves to remisndi Metmbtedfsi wrfalt hpo wd m

Additionally, supporters of House Rule XITI, cl au
constitutional dialogue outside of the judiciar)y
Congress by formally reganrlinmi Medhbeonstotenhpgepgaes
when introdu®Aagod doigmeg Ictodmimem.h at GAS rule could
provide a foundation for a new sense withifCongress}.. that there is both reason and

need for its members to develop deegadt broader understandings of the Constitution and
constitutional interpretationin the direction of Congress becominghot only a ceequal

171 SeeStephen DinanCongressHas a ConstitutiorProblem—ManyDon't UnderstandDocumentWAsH. TIMES (Jan.
14, 2013) http://www.washingtontimes.coméws2013jan/14/defendersof-constitutiondontalwaysuseit-for-I/
(“Many 1 awma k e r shileiothersosliceddanddibed the cladses to justify what they were trying to do.

One thumbed his nose at the exercise altogether, saying it
constitutional. Most striking of all is how little the statemts mattered in the debates on the bills. They were mentioned

just a handful of times on the floor, and didn’t foster th
they wanted to spark. 7).

172 SeePete Kasperowichemocrat:Citing Constitdion Will CostTaxpayers $570KTHE HiLL (Jan. 10, 2011),
http://thehill.comblogsfloor-actionhousel 36995democratciting-constitutionalauthorityin-bills-will -costyou

(quoting one opponent aequireniert that lmwmakers tite theaConstitutiodh in eaehabill t h e

they introduce will cost $570,000 in additional printing cdstsee alsd-eingold,supranote78, at 844 (arguing that

requiring a CAS at the introduction of a bill that may not
bureaucrati¢. ) .

173 See supr&Role of Congress in Interpreting the Constitution

174 SeeFeingold,supranote78,at8424 3 (ar guing that the CAS rule has “generat e
House on specific pieces of legislation.”).

175 SeeVolokh, supranote87, at 178.

1761d. at 176.

177SeeCOOPER& STEWART, supranotel29, at 3 ( “Rul e Xeévenifisubtigithatdhe Cdhstitutipn € s s
has meaning and should be respected ... it reinforces the principle that Congress has limited, enumerated powers
derivedf r om a specific, foundational source.”).

178 SeeMarc Spindelmaniiouse Rule X: Congress and the Constitutior OHio St. L.J.1317,1340(2011)

(“Through engagement with the Constitution anlecalsonstitutio
for, members of the House may come to share, whatever their political affiliation, a political desire for full fluency and

literacy in constitutional deliberation and debate. Following and flowering from that desire could well come a desire to

change ... the wider political culture, which has for so long left the Constitution so firmly and finally in the hands of the

c o ur see alstOPQPER& STEWART, supranotel29, at 3 (“[T]l]he Rule allows Congress
branches in a conversation about the meaning of the 1aws a
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branch of the federal government, but aecal interpreter of the federal Constitution, if
not more'’®

Proptomeamf the rule have further contended that t
credibility and reputation of Congfteaskse by making
seriously the constAacoovodnhgttyoodné¢ hEor marct Mom

Congres% reputational problems partially relate to a belief that Congress is not really
debating or deliberating in good faith but is simply retreating to partisan battle lines. This
concern has been exacerbated by Congress abdicating and leavincptiorth its historical
responsibility to consider constitutionality on its own. In this respect, the House. Rslle

a foot in the door. Under the House Rule, all members of the House are required, essentially
for the first time, to take at least ongast of their obligation to consider constitutionality
more seriously®!

Nonet he laensosp,g oepvoenne nt si nd fo rtmlad msanlgeg,ebseteino nmade t o
improve the constitutional dialogue surrounding
t hfeol 1 owing

T Enhancing the Conntment dofb yCAS §tithiicni sstmasn yabout h
of [the "ASmd havee suggemied bhaaltheeHotise
require more formal and robust debate over t
l egi sl aptrioopno.s aObnecal led for time to be set as:i
House floor about the constitutionality of

l
Me mb¥®t her proposals focus on changing the c¢c¢
themsel ves by requattd mgntmortthaetxpdinsdwss st he 1
between the cited provisiotlafatdde tComstitut
others have advocated that the CAS rule for m:
dis ¢fuw]sith sSTampréepdbknt @eairtthaomwe ttyo ttohe nact

t Fee gi s Ritniaolnl.y, several c¢commetnlteatrowlse have pr
so that Members must n’sdf foindgwaacnituse otfo t he Co:
authority to Congress /i muttahael pChastdsitsic us s any |
may i mpose ’sonpoGwenrg s sl egislate.

179 SeeSpindelmansupranote178, at 1339.
180 SegFeingold,supranote78, at 872.
181 |d.

182 Seeleil Siefring, Three Commitments Cservatives Should G&bm a New SpeakgPJMEDIA (Oct. 2, 2015),
https://pjmedia.conblogivhatconservativeshouldaskfrom-a-newspeaker/

1831d. ( To reform ths process, a new speaker should commit to change the rules of the House to require that during

general debate, the minority and the majority shall each be allowed one specifan regarding constitutional

authority? This motion would allow a House miber to ask the bilk sponsor, or the spons®designee, to respond on

the floor to questions about the constitutional authority statement attached to the bill. The motion would allow for up to

ten minutes of backndforth discussion about the statemént . Currently, Members may send a
chair of the Rules Committee for debate on the constitutionality of the proposed measure. If at least 25 Members sign

the request, the chair will schedule up to 20 minutes of floor debate, evédigddbetween a member specified in the

letter and the majority bill manage&eeOleszeksupranotell12 at 45.

184 SeeCOOPER& STEWART, supranote129 at 21 ( “Second, t o essihility,the Rueshotld ans parenc
require that each Statement be accompanied by a short desc
185 SeeFeingold,supranote78, at 870.

B65eeidat 845 (“By merely r e thadourdemnfg Cao nsgtraetsesnmiesn tc odnesstcirtiubtiinogn a I
alimitt o t hat authority, the House Rule addrseesalsdéolokhat best onl

b}

supranote87, at 216 (“The current CAS rule focuses Congress’ s at
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T Better EnCARol:@gvée¢imet he | arge number of CASs
specificity or cite seemingly inapplicable c
of the rule have argdeadctcthutnt Melmbefror mas ¢ ubir
submitted CASs comply with bot®Ontehe letter a-
early version of thencthlRemgt €EAS wobtbkbdphaoapos
deemed generaltommbat defiensealchwalsfear ¢ he gene
clause, or the netiensssuaftfp camditpf gp Ho uslea Rud ¢
claus®®Il W (adgdition, this proposal would have ¢
a point of order challenging the adequacy of
me arseu t o a short debate that would resolve wh
complied with®®ltohhsres Rudwee Xddged that the Cler
or a designee“ebal ampeWetthea combtminttt ed st atemer
formalddd amdaastengndhat the Statement submitdt
properly satispkyitthe "Wyhderqutihriesnemtoposal , a;
bill with suchabpetationacepbtdibt privilege
Member to recommit the WRHUIE.for failure to f.

T Changing Other Proce@uresnRegardheagCE&ASBocus
a singl:e tmhoemeinnti tial 1introduViteiwinn g ft hai sbi 1 1 o
limitation on the use of a CAS as a shortcom
constitutional debate, several proponents of
rule should apply during all stages of the 1
commd tdel 1 berations, so that the constitutior
subject to br¥&Ré¢dmnteddsyidbreatamere. the CAS rul
at the beginning of the legislative process,
assessess Cauntghroerpis enact the legislation in qu
who introduce®l nt hoer dieerg itsol aetnisounr.e t hat Me mber s
ordinarily must adieoctMudembshobwi 1tlo, vcootnes iodner t he
constitutional implicatiomsmeothatvke slhheggiesltatdi
that thhedeHpdseitl]l ytheknowbpldpgégathi on
Me mber smitmod fbel of any ¢ B3megairtdiitn @ ntahle obbijlelc ttih
is the s ub%%lenc twhoaft amavyotbee. t he broadest means

clauses of the Constitution that set limits on the exedfite powers. For a full debate of constitutionality, Congress
must consider both.”).

187SeeVolokh,supranote87, at 199 ( “Some c rtheseverggenaralgopamded clayses hat citing
defeats the purpose of the rule.”).

188 SeeH.Res. 1754, 11th Cong. (2010).

1891q,

190 SeeCoOPER& STEWART, supranote129, at 20.

1¥11d, at 21.

¥21d.( “But Rule XII should ensure that at each step in the 1e
and its Authority Statement are attached theeeetd immediately available to Members for their consideration and
d e b a tsee alSdeingold,supranote78 at8646 5 (noting that opeesiofamd ea[ ] that need][

improvement” with regard to the CAS rule is that the rule
has “no rules regarding proposed amendmecsuptanoted7ab2i5 may be at
(“CASs s houbdhatintroductiospndi n et he committee report.”) (emphasis

193 SegFeingold,supranote78, at 865.

1941d.; see also/olokh,supranote87, at 218 (“Changes could be made to the rul
statements of the entire House of Representatives or the e
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Members to weigh in on the constitutional i
comment sugegdbasg d ul t i mahtaenlgyh argdijokues tes 9
that the CAS is part of the text of a bill,

mj

bi®Suchapapnr oach coul df,oramha lliemes tand o lhewatye t h

of the CA¥H camelicihalals econt aind sap@AStionai tvotteeg xt

mu 1l tMepnibee p sl d p ot etnhteiiarl layg rveoeinceent or disagree:

thesbadduageCangrespo wgr tmwmdenmd gt ntghe
legis®ation.

Each of the proposed modifications to the CAS 1
example, if House Rule XII were modified to requ
constitutiomapgidge odf al ggivsl ation throughout the
modi fication could amplify the criticisms that t
ensure cOMpteawnere, if the rule were modified to
content, without any changes to its current enfc
couyilmd t heatvilave otf o mpabeen ti agtfoorr ¢ d

Potential R e snosuirdceersa tainodn sC o
f oDr a f ICiAIb &

This sectidmdemftitfhe srdaposmutes that Members and co
useful to consider when assessing whether and hc
source of authositytherstktegiomshannoans Kwvailable
interpreting the Constitution Second, the secti
various types of legislation

Resouometshe Coidl dMatyBet iRoenl é v9an€CASs

There ar@euwnumesources that Members and staff cou
affirmative powers afforded Congress by the Cons
195 SeeVolokh, supranote87, at 220. Notably, Professor Volokh concludes 1
text,” such as the risks of the st dbtabhegntoul evien gdhwather dd neéd
at 226.

196 See idat 220 (describing the proposal to place CASs in zsHiixt as‘the strongest way for Congress to make its
constitutional views binding . ). Nonetheless, even if placing a CAS in the legislatixew®uld elevate

congressional dialogue about the Constitution by requiring each Member to participate in a vote on the constitutional
basis for the act, it is unclear what effect the statement would have with regard to constitutional interpretaterm by oth
branches, particularly the cour&ee supraote164and accompanying text. Moreover, the argument for placing the
CAS in the text of a billd based on the assumption that a Mensbeste on a bill is necessarily an endorsement or
rejection of the entire bill, which may not reflect the realities of modern legisl&&eCindy G. Buys & William

Isasi,An “Authoritative’ Statement of Administiime Action: A Useful Political Invention @rViolation of the

Separation of Powers Doctrine?N.Y.U. J.LEGIs. & Pus. PoL’y 73,100n.135(2004) (‘While we may hold

legislators responsible for the statutes they vote on, given the number and conopleXgybefore Congress, it is a

fiction to assume they are familiar with every provision of every’hill.

197 See supraotesl165-172and accompanying text.

198 SeeFeingold,supranote78, at 871 (noting, but ultimately rejectilgh e ar gument that “members of
may still not take seriously their obligations to consider
“members [would] take [their] obligatchanismforamararebuss 1 y” e ven
CASruledd.at 872 (“Nevertheless, anecdotal evidence suggests
behavior of senators, many members take such obligations
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The Constitution and its current afleamdments cont
Congress regularly authorizes the printing and c
for Membe P Moamrdvsetraffa. host of primary historica
are available electroni thael Ifyo Ifloorwitnhgose 1 ntereste

T Farr'anBeclorcdusment afyomed¢hedLConstitutional Con
including the notes gathered by various atte:
Farr®nd

T The Feder aA issetr iPecaspeorfs newspaper articles writ
Hamilton, John Jay, and James Madison urging
Consti#t ution.

1T FoundBe€Cons:itAi tjwtiinan venture of the University
the Liberty Fund, providing various primary
Consti? ution.

T Comtitutional Sour c €sn Poprjeewitd e sCofnrSeoeu raccec)e: s s

a“digital library of historical sources relat
amendment of the Un®*ted States Constitution.

In additionmytootulr s ,sptididndib etross kaormds mbodf r a
secondary sources that are publicly available e 3
incluoaldengaoall owing

T Constituti @ONAMNNhhoet altiebdr ary of Congress, throu
Congressionavi Reseneghnl Sel yI'hppubl i shes and up«
Constitution of the United States of Ameri ca
(popularly known as otrheCONAN AdNC mitt a ioms Annot at
an-diepth, aandbpspsescbdblee repoodi ofomownetald
Constihastbern interpreted by t*Rhe Supreme Cou

T Commentaries on the Con€bmmaunirani et bherWait.
Constitution dfs tave hidmiet ¢ d eSSitdasses written by
Justice Josebh S¢ owiydehy l8B38e¢ed as an aut horif

of the C¥®nstitution.

199 SeeStephen Gardbaurithe Myth ad the Reality of American Constitutional Exceptionaliéf7MicH. L. Rev.
391, 399 (2008)“Overall, the U.S. Constitution is exceptional among written constitutions both in its age and its
brevity. It is the oldest currently in effect ands among tle shortest at 7591 words including amendment....

200g5eg, e.gH.Con.Res. 54114th Cong. (2015).

201§ ¢ ¢  Far r a nldBRARY ORGONGRESS{lastaccessedlar. 6, 2019, https://memory.loc.goa@mmem/
amlawiwfr.html.

2025ee The Federalist PapefSpNGRESSGOV (lastaccessear. 6, 2019)https://www.congress.ga@sources/
displaytontentThe+Federalist+Papers

203 SeeTHE FOUNDERS ConsTITUTION (Philip B. Kurland & Ralph Lerner, eds., 198#jtp://presspubs.uchicago.edu/
founders

204See Welcome to ConSourGenNSouRrce (lastaccesseiar. 6, 2019) http://www.consource.org/

205 SeeCONG. RESEARCHSERV., LIBRARY OF CONG., THE CONSTITUTION OF THEUNITED STATES OFAMERICA: ANALYSIS
AND INTERPRETATION S. Doc. No. 1129, 112h Cong., 2d Ses4.611-16 (20B), https://www.congress.gov/
constitutiorannotated/

206 SeeJoSEPHSTORY, COMMENTARIES ON THE CONSTITUTION OF THEUNITED STATES (Leonard W. Levy ed., 1970).
Several ver Commendariesreé av8ilabte onjire sincluding http://www.constitution.orgé/js_005.htm
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T I'nteractiv&doGomatrivti etwi @of t he Constitution, t
congres s i onMaltliyo ncahla rCtoenrsetdi t uti on Center has ¢
I nt er oantsit iwhucricocrhol ars of different perspecti
they agree upon, andwiwhatetghey dios bgmwmad acbaw
constitwfional 1aw

T The HeFotmdg®sGuiode to th&h€oHstitageon
FoundaQGuiiodne t h e Copmrsotviitductdi yoah aculsaecu saenal ysi s of
the Constitution with a nuvemhers]l egabkbxpl anator
scho®ars.

T The American ComKeepunhpgoRabBSbhi Wityh the Const.i
The American CdéKettpt wtgi dai SdciWéet  t he Const i
examines the text and history of the Constit:

Const isfwotriden andhpvenbephesnterpreted through
hi s t28r y.

Addi t iComsli derations in Crafting CASs

To aids dorfa TCadSkper ovi des a 1ist of suggested citat
submitted in a CAS pur s uafnotr otwoa rHoyupsees Roufl ec oXrmlo,n 1c
introduced legislation.

207 Seelnteractive ConstitutionNAT’L CONSTITUTION CTR., (lastaccesseMar. 6, 2019)http://constitutioncenter.org/
interactiveconstitutionindex_no_flash.php

208 See The Heritage Guide to the ConstitutidBRITAGE FOUND., (2012),http://www.heritage.orgbnstitution

209 SeeGOODWIN LU, PAMELA S.KARLAN, & CHRISTOPHERH. SCHROEDER KEEPINGFAITH WITH THE CONSTITUTION
(2009) https://www.acslaw.orgdf/ACS_KeepFaith_FNL.pdf
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Table 2. Suggested CAS Citations for Commonly Introduced Legislation

Subject Matter of
Legislation

Suggested Citation

Appropriations (i.e., legislation
that sets aside a sum of money
for a specific purpose)

Appropriations Related to the
Military

Appropriations that Place
Conditions on an Expenditure
(e.g., a grant to the states)

Awardgi Military Awards (e.g.,
Congressional Medal of Hon)

Awardgi Non-Military Awards
(e.g., Congressional Gold Meda

Article |, Section 8, clause 1 provides Congress with the power tday
and collect Taxes, Duties, Imposts and Exdse®rder to ¢provide for the ...
general Welfare of the United Statés.

* Note: Article I, Section 9, clause 7 prohibitanoney from being drawn
from the Treasury absent an appropriation made by law.

Article |, Section 8, clause 1 provides Congress with the power tday
and collect Taxes, Duties, Imposts and Ex@seorder to dprovide for the
common Defence ... of the United Statés.

Article |, Section 8, clause 12 provides Congress with the power to raise
and support armies.

Article I, Section 8, clause 13 provides Congress with the power to
oprovide and maintaina navy.

Article I, Section 8, clause 1 provides Congress with the power tday
and collect Taxes, Duties, Imposts and Exdse®rder to dprovide for the ...
generaWelfare of the United StateS§.

Article I, Section 8, clause 18 allows Congress to make all lawshich
shall be necessary and proper for carrying into execuiiamy of Congress
enumerated powers, including Congr&spgowers over appropriations.

* Note: According to the Supreme Courtfi]ncident toCongress
[spending] powerCongress may attacconditions on the receipt ofederal
funds...6 SeeSouth Dakota v. Dole, 483 U.S. 203, 207 (1987).

Article I, Section 8, clause 14 provides Congress with the power to make
rules for the government and regulation of the land and naval forces.

Article I, Section 8, clause 6 empowers Congresto coin money. The U.S.
Treasury through the United States Mint has historically exercised its pow:
over coinage to strike national medals.
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Subject Matter of
Legislation

Suggested Citation

Civil Rights Legislation

Constitutional Amendment

Courtsfi Regulation of the
Jurisdiction of Federal Courts

Courtsii Procedures, Practices,
and Rules of Federal Courts

* Note: A variety of constitutional provisions have been utilized with regarc
civilrights legislation, depending on the nature of the legislation, including
following:

Article |, Section 8, clause 3 provides Congress with the power to
oregulate commerce with foreign nations, and among the several states, a
with the Indian tribe® The Supreme Court has held thate dpower of
Congress to promote interstate commerce also includes the power to
regulate...local activities in both the States of origin and destination, which
might have a substantial andméul effect upon that commemd including
local discriminatory activities that havedisruptive effect..on commercial
intercoursed SeeHeart of Atlanta Motel v. United States, 379 U.S. 247-2
58 (1964)

Thirteenth Amendment, Section 2 provides Congress the powexo
enforced the substantive guarantees of the Amendment, which centrally
prohibits slavery and involuntary servitude, by enacbaqgpropriate
legislatiomd The Supreme Court has recognized that the Thirteenth
Amendment provides Congress with the authority to pasgddor abolishing
all dbadges or incidenésof slavery or servitudeSeeJones v. Alfred H. Mayer
Co,, 392 U.S. 409, 4374 (1968).

Fourteenth Amendment, Section 5  provides Congress the powexo
enforced the substantive guarantees of the amendment, imefuthe Due
Process and Equal Protecti@ausesby enactingappropriate legislatiad
The Supreme Court has recognized that, under Section 5, Congress may
proscribe unconstitutional conduct, as well as enact legislation that remed
and deters vitations of rights guaranteed under the Fourteenth Amendmer
SeeNev. Degl of Human Res. v. Hibbs, 538 U.S. 721, 728 (2003)

Fifteenth Amendment, Section 2  provides Congress the power to
enforce the substantive guarantees of the amendment, nathatythe right

to vote shall not be denied or abridged on account of race or color, by
enactingoappropriate legislatiad The Supreme Court has recognized that
oCongress has full remedial powdisder the Fifteenth Amendmentp
effectuate the constitutional phibition against racial discrimination in votinc
SeeSouth Carolina v. Katzenbach, 383 U.S. 301, 326 (1966).

Article V authorizesCongress, whenever twthirds of both housesdeem it
necessary,to propose amendments to the Constitution.

Article I, Section 8, clause 9 provides Congress with the power to
constitute dTribunals inferior to the Supreme Coud.

* Note: Atrticle Ill, Section 2 allbws Congress to makéExceptioné to the
Supreme Cours appellate jurisdiction.

Article Ill, Section 1  vests the judicial power of the United States in the
Supreme Court and any inferior courts @gress establishes.

Article I, Section 8, clause 18 allows Congress to make all lawshich
shall be necessary and proper for carrying into execliamy oot he
vested by the Constitution in the Government of the United States

* Note: According b the Supreme Court, the Necessary and Proper Clause
gives Congresthe ogpower to make laws for carrying into execution all the
judgments which the judicial department has power to pronodr({®#ayman
v. Southard, 10 Wheat. 1, 22 (18253nd thereby, Congess hasundoubted
power to regulate the practice and procedure of federal co@tSeeSibbach
v. Wilson & Co., 312 U.S. 1, 9 (1941).
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Subject Matter of
Legislation

Suggested Citation

Economic Regulations (e.g.,
regulations regarding a particule
business; regulations pertaining
to labor standards)

Election Regulations

Federal Land Regulation (e.g.,
selling federal lands; creating
rules for national parks)

Immigratiori Naturalization
(i.e.,granting of citizenship to a
foreignborn person

Article |, Section 8, clause 3 provides Congress with the power to
oregulate commerce with foreign nations, and among the several states, a
with the Indian tribe®

* Note: According to the Supreme Court, the Commerce Clause authorize:
Congresdo regulde the use of the channels of interstate commerttee
instrumentalities of interstate commerce, or persons or things in interstate
commerce and those activitiebavirg a substantiaklation to or affecting
interstate commerceSeeUnited States v. Lope514 U.S. 549, 5589 (1995).

Article I, Section 4, clause 1 allows states to prescribe théTime, Places
and Manner of holding Elections for Senators and Representatiugsallows
Congressiat any timéto dmake or alter such ragationso

Article 1V, Section 3, clause 2 provides Congress with the power to
adispose of and make all needful Rules and Regulations respecting the
Territory and other Property belonging to the United Statés.

* Note: The Supreme Court has described thisvper to be dwithout
limitations¢ holding thatdCongress may constitutionally limit the disposition
of the public domain to a manner consistent with its views dflfupolicyd
SeeUnited States v. San Francisco, 310 U.S. 16, 29 (1940).

Article I, Section 8, clause 4 provides Congress with the power to
establish @uniform Rule ofNaturalizationd

* Note: The Supreme Court has recognized that the power to establish a
uniform rule of naturalization cam part, be more broadly viewed to provide
Congress powerover the subject of immigration and the status of aliéns.
SeeArizona v.United States, 132 S. Ct. 2492, 2498 (2012).
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Subject Matter of
Legislation

Suggested Citation

Immigratiorfi Outside of
Naturalization (e.g., granting of
temporary visas to
nonimmigrants, regulating the
entry and deportation of aliens)

Internal Rules of the House

Intellectual Propert§i Patents
and Copyright

Military Rules and Regulations
(e.g., amending the Uniform
Code of Military Justice)

Post Offices (e.g., naming post
offices; creating honorary
stamps)

Taxes, Duties, Imposts, and
Excises

Taxes (Income)

* Note: According to the Supreme Court, the formulation of immigration
policy istentrusted exclusively to CongressSeeGalvan v. Press, 347 U.S.
522, 531(1954);see alsfiallo v. Bell, 430 U.S. 787, 792 (196Mh(s Court
has repeatedly emphasized tlimter no conceivable subject is the legislative
power of Congress rare complete than it is ovdithe admission of alierd.
Notwithstanding such language, the Constitution does not directly address
sources of federal power to regulate which n@hS. nationals (aliens) may
enter and remain in the United States or tstablish the conditions of their
continued presence within the country. Several of the enumerated powers
the Constitution, however, have been construed as authorizing such
regulations, includintipe following

Article |, Section 8, clause 3 provides Congress with the power to
oregulate commerce with foreign nations, and among the several states, a
with the Indian tribes The Supreme Court has held that Congr&sgower

to regulate foreign commerce includes the power to regultite entry of
persons into the countrySeeHenderson v. Mayor of New York, 92 U.S. 25¢
27071(1876)

Article I, Section 8, clauses 11 -16, which collectively provide Congress
with various authorities related to foreign affaiteve been cited as providing
support fa congressional regulation of immigratid®eeToll v. Moreno, 458
U.S. 1, 10 (1982)

Other cases from the Supreme Court have looked beyond the powers in
Article I, Section 8 for support for Congre@spower over immigrationSee
The Chinese Exclusion (a&U.S. 581, 604 (1889) (listing the powers to
odeclare war, make treaties, suppress insurrection, repel invasion, regulat
foreign commerce, secure republican governments to the States, and adrr
subjects of other nations to citizensldips authorizingCongress to enact
legislation excluding Chinese laborers); Fong Yue Ting v. United States, 1
U.S. 698, 7089 (1893) (relying on the same sources to affirm Congess
power to deport noncitizens).

Article I, Section 5, claus e 2 provides that each house of Congre¥say
determine the Rules of its Proceedin@s.

Article I, Section 8, clause 8 provides Congress with the power to
promote the OProgress of Science and useful Arts, by segufor limited
Times to Authors and Inventors the exclusive Right to their respective
Writings and Discoverie8.

Article I, Section 8, clause 14 provides Congress witthe power to make
rules for the government and regulation of the land and naval forces.

Article I, Section 8, clause 7 provides Congress with the power to
establish post offices and postads.

Article I, Section 8, clause 1 provides Congress with the power tday
and collect Taxes, Duties, Imposts and Excéses.

Sixteenth Amendment provides Congress the power tdlay and collect
taxeson incomesd

Source: Congressional Research Service
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Beyonds ughgesfeo i onb & p & cporfiosve s i ons o POtilve nCarhset i t ut i
broader trends with regar?dit omayASalpya cthd clees] pfi wlc
t he f ol l owdenfgo rqeu essut b mmintst i ng a CAS
T Does the CAS cite to a spWkiilfd cs eV aruasle of t h
recent CASs have adopted the practice of cit
Constitutiioonn oofr tahes eCcotns t it ut i’6tnhe such as Art
prevaiulsitmgnarlyaprbhedncteo cite to a specific ¢
Const ?PiTwt it hmea eMetmbnedth e s t o cdltaudgeo ian specific

CAST,abdneay be a helpful resource to consult

T Does the CAS cite only to Whil Necessary an
considerable number of CASs cite exclusive

d
1y

Chuss,uch a citatiomsmavy tthairegaljaliestéoo whet her

intended to do flongsebshesupphomment ed powers
the Con®Ta ttuhd Mambentimwhy ovi t e ¢ ootClhhamrg,r e s s
mor e sepmrwmefriacated powers for support for a givV
Tabdneay be a helpful resource to consult

T Does the CAS citeattovael gyl ampeo wtelr at Cafnfgirrems t
an acGitanmMmo®tsAcSscl auses in Article I, Section
Conwtion, whdchi ctond¢faihismitations on the powe
government , or the Bill of Rirgeltasd, which con:
vidasvitshe federal government, may suggest a br o
cl aulsoesst he extent a Member prefers to cite to
recognized to grant anAntfifSelcandalfonvd power to

conttahiensvast majority of commonly cited c¢claus

power to legislate with respect to various

S

1T Does the CAS cite to a clause that relates t.
| egi sPatrhaep?® most importantky,toa aMpmborn smaoyn
the Constitufibasewhoer opowher historical und:
judicial interprethasonomefralparoneshli pr welt &
subject matteAsoflisbaesbedi sdmdaowmnt on this 71 e
constitutiontahiGemreawils Wedddlreh€ €]l Mulkiet ary
Regulation Clause nmalga nbgeu angoer eo fl itmhiet e@o ntshtai t ut
mi ght aswgfid%to Hlhwes ke xtent a Member may want
a particutari €ASrelates to and authorizes t hi
attorneds Amer C RS n claanw pDriovviisdieconadvice with reg
specific CAS citations

210 See supramotesl22-124for a discussion of the primary means by which Members comply with the CAS rule.
211 See supr&House Rule XlI, Clause 7(cand Constitutional Authority Statements

2125eeTable 1.

213 See supraotes 122-124for a discussion of the primary means by which Members bowith the CAS rule.
2l4SeeTable 1.

215McCulloch v. Maryland, 17 U.§Wheat) 316,418(1819) Kinsella v. United Statesx rel.Singleton, 361 U.S.
234, 247 (1960).

216 See supréPracticeswith Regard to Particular Clause$
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Conclusion

A HoRwsle XII,stdbeament/ (c9ggarding atthieo nc oinss trietquutiiro

onlwlhien a Me mbe i no# oltdehgei esHlbbautsi€ECABS nab,usefj st the

starting point for constitutional dialogue r1espe
prohibits further tditsud¢usosniadnsi sastuewt tthlaee cao mpsi ec e
implicate. While the customary ptrprdvicde wa thhoaorwrt
citation to the provision in the Lwmbdaittuyx i on t I
enacunddel yingiltegisshoti amprecedented for Member
text of the Constitution, such as Supreme Court
Constitution, or a’®Qohset h@ASsbgomintdli cy toethese.
affirmative powers that t hhea dosnesgte & arrt ti ioml prost dea
the Constitution imposes tithmde rhlaeyipdalkibint t he e

Outside of a CAS, Membdedbatcznrespecstti nzz f hremalbnf
pending Pagdstansontutional debate and dialogue
contexts, including voting to enact legislation,
““nformal praamide ¥ AldeaMermbses s of Congress have a

resources available to help inform tehxepierrtpartici
witnesses at hearings,cdthsetiirt ulteigoar allIR’$@Ixmpaei rntesd astt a
particusl aArme rGReSan Law Division regularly provide
staff on constitutional questions regarding penod
for a bGfASSr marl | y rendercogsantopionehi o ohependi
In this vein, Members and their staff have the ¢
debatesi mtvemrp rttditea t @ ®oms toift ut i on, beginning with t

217 See supraote122

218 SeeCOOPER& STEWART, supranote129, at 910 (providing examples of more detailed CAS®e alsd/olokh,
supranote87, at 198 (noting that ¢handful of CASs engage in a thorough and highly detailed explanation of the
constitutional ramifications dhe proposed legislation” s u ¢ h  &several paragraptisi ofidgscussion about the
Federalist Papers and Supreme Court doctrine as well as three particular clauses of the ConStjyijaat 13

(noting that four CASs of the 937 examined by GR$licitly discussed Supreme Court case law supporting the bill or
joint resolution.).

219 SeeCOOPER ANDSTEWART, supranote129 at 11 (noting an example of a SAhat discussed why the underlying

«

legislation was consistent with” various constitutional p
220 See supraote183

221 seeMichael J. Gerhardtyon-Judcial Precedentg1VAND. L. Rev. 713,738-39 (2008)(chronicling the various
contexts in which Congress interprets the Constitution).

222 SeeVolokh, supranote87, at 189;see generallfFisher,supranote84, at 72930( di s cussing Congress’ s Vv
“sourltegalofassistance to aid in constitutional interpret at

”

223 SeefFisher,supranote84, a t Combniltee Gt&ff can analyze constitutional questions andrcafieoAmerican
LawDivis i on of the Library of Congress. ... 7).
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