Executive Orders EO 12778

Civil Justice Reform

WHEREAS, the tremendous growth in civil litigation has burdened the
American court system and has imposed high costs on American individ-
uals, small businesses, industry, professionals, and government at all levels;

WHEREAS, several current litigation practices add to these burdens and
costs by prolonging the resolution of disputes, thus delaying just compensa-
tion and encouraging wasteful litigation;

WHEREAS, the harmful consequences of these litigation practices may be
ameliorated by encouraging voluntary dispute resclution, limitations on un-
necessary discovery, judicious use of expert testimony, prudent use of sanc-
tions, improved use of litigation resources, and, where appropriate, modi-
fied fee arrangements;
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WHEREAS, the United States sets an example for private litigation by ad-
hering to higher standards than those required by the rules of procedure in
the conduct of Government litigation in Federal court, and can continue to
do so without impairing the effectiveness of its litigation efforts;

WHEREAS, improving the quality of legislation and regulation to eliminate
ambiguities in drafting would reduce uncertainty and unnecessary litigation;
and,

WHEREAS, improving the quality of administrative adjudications would
reduce the time and resources expended during the administrative process.

NOW, THEREFORE, I, GEORGE BUSH, by the authority vesled in me as
President by the Constitution and the laws of the United States of America,
including chapter 31 of title 28, United States Code, and section 301 of title
3, United States Code, and in order to facilitate the just and efficient resolu-
tion of civil claims involving the United States Government, to encourage
the filing of only meritorious civil claims, to improve legislative and regula-
tory drafting to reduce needless litigation, to promote fair and prompt adju-
dication before administrative tribunals, and to provide a model for similar
reforms of litigation practices in the private sector and in various stales,
hereby order as follows:

Section 1. Guidelines io Promote Just and Efficient Government Civil Liti-
gation. To promote the just and efficient resolution of civil claims, those
Federal agencies and litigation counsel that conduct or otherwise partici-
pate in civil litigation on behalf of the United States Government in Federal
court shall respect and adhere to the following guidelines during the con-
duct of such litigation:

(a) Pre-filing Notice of a Complaint. No litigation counsel shall file a
complaint initiating civil litigation without first making a reasonable effort
to notify all disputants about the nature of the dispute and to attempt to
achieve a settlement, or confirming that the referring agency that previously
handled the dispute has made a reasonable effort to notify the disputants
and to achieve a settlement or has used its conciliation processes.

(b) Settlement Conferences. As soon as practicable after ascertaining the
nature of a dispute in litigation, and throughout the litigation, litigation
counsel shall evaluate settlement possibilities and make reasonable efforts
to settle the litigation. Such efforts shall include offering to participate in a
settlement conference or moving the court for a conference pursuant to Rule
16 of the Federal Rules of Civil Procedure in an attempt to resolve the dis-
pute without additional civil litigation.

(c) Alternative Methods of Resolving the Dispute in Litigation. Litigation
counsel shall make reasonable attempts to resolve a dispute expeditiously
and properly before proceeding to trial.

(1) Whenever feasible, claims should be resolved through informal
discussions, negotiations, and settlements rather than through utilization of
any formal or structured Alternative Dispute Resolution (ADR) process or
court proceeding. At the same time, litigation counsel should be trained in
dispute resolution techniques and skills that can contribute to the prompt,
fair, and efficient resolution of claims. Where such benefits may be derived,
and after consultation with the agency referring the matter, litigation coun-
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sel should suggest the use of an appropriate ADR technique to the private
parties.

(2) It is appropriate to use ADR techniques or processes to resolve
claims of or against the United States or its agencies, after litigation coun-
sel determines that the use of a particular technique is warranted in the
context of a particular claim or claims, and that such use will materially
contribute to the prompt, fair, and efficient resolution of the claims.

(3) Litigation counsel shall neither seek nor agree to the use of bind-
ing arbitration or any other equivalent ADR technique. A technique is
equivalent to binding arbitration if an agency is bound, without exercise of
that agency's discretion, to implement the determination arising from the
ADR technique. The requirements of this paragraph shall be interpreted in
a manner consistent with section 4(b) of the Administrative Dispute Resolu-
tion Act, Public Law 101-552, 104 Stat. 2738 (19890). Practice under Tax Court
Rule 124 shall be exempt from this provision.

(d) Discovery. To the extent practicable, litigation counsel shall make
every reasonable effort to streamline and expedite discovery in cases under
counsel's supervision and control.

(1) Disclosure of Core Information. In those cases where discovery
will be sought, litigation counsel shall, to the extent practicable, make rea-
sonable efforts to agree with other parties mutually to exchange a disclo-
sure statement containing core information relevant to the dispute and to
stipulate to an order memorializing such agreement. For purposes of this
subsection, “core information” means the names and addresses of people
having information that is relevant to the proffered claims and defenses,
and the location of documents most relevant to the case. This guideline to
disclose core information shall not apply in cases while a dispositive
motion is pending.

(2) Review of Proposed Document Requests. Each agency within the
executive branch shall establish a coordinated procedure for the conduct
and review of document discovery undertaken in litigation directly by that
agency when that agency is litigation counsel. The procedure shall include,
but is not necessarily limited to, review by a senior lawyer prior to service
or filing of the request in litigation to determine that the request is not cu-
mulative or duplicative, unreasonable, oppressive, unduly burdensome or
expensive, taking into account the requirements of the litigation, the
amount in controversy, the importance of the issues at stake in the litiga-
tion, and whether the documents can be obtained from some other source
that is more convenient, less burdensome, or less expensive.

(3) Discovery Motions. Before petitioning a court to resolve a discov
ery motion or petitioning a court to impose sanctions for discovery abuses,
litigation counsel shall attempt to resolve the dispute with opposing coun-
sel. If litigation counsel makes a discovery motion concerning the dispute,
he or she shall represent in that motion that any attempt at resolution was
unsuccessful or impracticable under the circumstances.

(e} Expert Witnesses. Litigation counsel shall make every reasonable
effort to present only reliable expert testimony before a courl.

(1) Widely accepted theories. Litigation counsel shall refrain from
presenting expert testimony from experts who base their conclusions on ex-
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planatory theories that are not widely accepted. For purposes of this sub-
section, a theory is widely accepted if it is propounded by at least a sub-
stantial minority of the experts in the relevant field.

(2) Expertise in the field. Litigation counsel shall present expert testi-
mony only from those experts whose knowledge, background, research, or
other expertise lies 1n the particular field about which they are testifying.

(3) Expert disclosure. Litigation counsel shall offer to engage in
mutual disclosure of expert witness information for those experts that a
party expects to call as expert witnesses at trial, provided, and to the
extent, that the other parties agree to make comparable disclosures of any
expert witnesses they expect to call at trial.

(4) Ban on contingency fees. The amount of compensation paid to an
expert witness shall not be linked to a successful outcome in the litigation.

{f) Sanctions. Litigation counsel shall take steps to seek sanctions against
opposing counsel and opposing parties where appropriate.

(1) Litigation counsel shall evaluate filings made by opposing parties
and, where appropriate, shall petition the court to impose sanctions against
those responsible for abusive practices.

(2) Prior to filing a motion for sanctions, litigation counsel shall
submit the motion for review to the sanctions officer, or his or her designee,
within the litigation counsel's agency. Such officer or designee shall be a
senior supervising attorney within the agency, and shall be licensed to
practice law before a State court, courts of the District of Columbia, or
courts of any territory or Commonwealth of the United States. The sanc-
tions officer or designee shall also review motions for sanctions that are
filed against litigation counsel, the United States, its agencies, or its offi-
cers.

(g} Improved Use of Litigation Resources. Litigation counsel shall employ
efficient case management techniques and shall make reasonable efforts to
expedite civil litigation in cases under that counsel’'s supervision and con-
trol. This includes but is not limited to:

(1) making reasonable efforts to negotiate with other parties about,
and stipulate to, facts that are not in dispute;

(2) reviewing and revising pleadings and other filings to ensure that
they are accurate and that they reflect a narrowing of issues, if any, that
has resulted from discovery;

(3) requesting early trial dates where practicable; and,

{4) moving for summary judgment in every case where the movant
would be likely to prevail, or where the motion is likely to narrow the
issues to be tried.

(h) Fees and Expenses. To the extent permissible by law, in civil litiga-
tion involving disputes over Federal contracts pursuant to 41 U.S.C. 801 et
seq., or in any civil litigation initiated by the United States, litigation coun-
sel shall offer to enter into a tlwo-way fee shifting agreement with opposing
parties to the dispule, whereby the losing party would pay the prevailing
party's fees and costs, subject to reasonable terms and limitations. The At-
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torney General shall review the legal authority for entering into such agree-
ments.

Sec. 2. Principles To Enact Legislation and Promulgate Regulations Which
Do Not Unduly Burden the Federal Court System.

(a) General Duty to Review Legislation and Regulations. Within current
budgetary constraints and existing executive branch coordination mecha-
nisms and procedures established in OMB Circular A-19 (legislation) and
Executive Order No. 12291 (regulation), each agency that is promulgating
new regulations, reviewing existing regulations, developing legislative pro-
posals concerning regulations, and developing new legislation shall adhere
to the following requirements:

(1) The agency's proposed legislation and regulations shall be re-
viewed by the agency to eliminate drafting errors and needless ambiguity.

(2) The agency's proposed legislation and regulations shall be written
to minimize needless litigation.

(3) The agency's proposed legislation and regulations shall provide a
clear and certain legal standard for affected conduct rather than a general
standard, and shall promote simplification and burden reduction.

(b) Specific Issues for Review. In conducting the reviews required by
subsection (a), each agency formulating proposed legislation and regula-
tions shall make every reasonable effort to ensure:

(1) that the legislation—

(A) Specifies whether all causes of action arising under the law
are subject to statutes of limitations;

(B) Specifies in clear language the preemptive effect, if any, to
be given to the law;

(C) Specifies in clear language the effect on existing Federal law,
if any, including all provisions repealed or modified;

(D) Provides a clear and certain legal standard for affected con-
duct rather than a general standard, while promoting simplification and
burden reduction;

(E) Specifies whether private arbitration and other forms of pri-
vate dispute resolution are appropriate under enforcement and relief provi-
sions, subject to constitutional requirements;

(F) Specifies whether the provisions of the law are constitution-
ally severable, if appropriate;

(G) Specifies in clear language the retroactive effect, if any, to
be given to the law;

(H) Specifies in clear language the applicable burdens of proof;

(I) Specifies in clear language whether it grants private parties a
right to sue and, if so, the relief available and the conditions and terms for
any authorized award of attorney's fees, if any;

(J) Specifies whether State courts have jurisdiction under the law
and, if so, whether and under what conditions an action would be remov-
able to Federal court;
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(K) Specifies whether administrative proceedings are to be re-
quired before parties may file suit in court and, if so, describes those pro-
ceedings and requires the exhaustion of administrative remedies;

(L) Sets forth the standards governing the assertion of personal
jurisdiction, if any;

(M) Defines key statutory terms, either explicitly or by reference
to other statutes that explicitly define those terms;

(N) Specifies whether the legislation applies to the Federal Gov-
ernment or its agencies;

(O) Specifies whether the legislation applies to States, territories,
the District of Columbia, and the Commonwealths of Puerto Rico and of the
Northern Mariana Islands; and,

(P) Addresses other important issues affecting clarity and gener-
al draftsmanship of legislation set forth by the Attorney General, with the
concurrence of the Director of the Office of Management and Budget and
after consultation with affected agencies, that are determined to be in ac-
cordance with the purposes of this order.

(2) that the regulation—

(A} Specifies in clear language the preemptive effect, if any, to
be given to the regulation;

(B) Specifies in clear language the effect on existing Federal law
or regulation, if any, including all provisions repealed or modified;

(C) Provides a clear and certain legal standard for affected con-
duct rather than a general standard, while promoting simplification and
burden reduction;

(D) Specifies in clear language the retroactive effect, if any, to be
given to the regulation;

(E) Specifies whether administrative proceedings are to be re-
quired before parties may file suit in court and, if so, describes those pro-
ceedings and requires the exhaustion of administrative remedies;

{(F) Defines key terms, either explicitly or by reference to other
regulations or statutes that explicitly define those items:

(G) Addresses other important issues affecting clarity and gener-
al draftsmanship of regulations set forth by the Attorney General, with the
concurrence of the Director of the Office of Management and Budget and
after consultation with affected agencies, that are determined to be in ac-
cordance with the purposes of this order.

(c) Certification of Compliance for Agency Legislation or Regulations.
When transmitting such draft legislation or regulation to the Office of Man-
agement and Budget (“OMB"), the agency must certify that (i) it has re-
viewed such draft legislation or regulation in light of this section, and (ii)
either the draft legislation or regulation meets the applicable standards pro-
vided in subsections (a) and (b) of this section, or it is unreasonable to re-
quire the particular piece of draft legislation or regulation to meet one or
more of those standards. Where the standards are not met, the agency cer-
tification must include an exnlanation of the reasons for the departure from



Executive Orders EOQ 12778

the standards. Recommendations and cost-benefit analyses under subsec-
tion {d) of this section shall be included in the agency certification required
by this subsection.

(d) One-Way Fee Provisions. Each agency shall review, end shall per-
form a cost-benefit analysis on, all provisions of any legisiation or regula-
tion that the agency proposes which provide for an award for attorney’s
fees in favor of only one class of parties, including those statutes which re-
quire the Government to pay a prevailing private party's attorney’s fees.
The agency shall recommend against enactment of the fee shifting provi-
sions of such legislation if the costs significantly outweigh the benefits, or if
the legislation does not define the fees and costs covered by the statute or
detail when an award of fees and costs would be appropriate. Such agency
recommendations shall be presented to OMB through the Circular A-19 leg-
islative coordination and clearance process and included in the agency cer-
tification required under subsection (c) of this section.

Sec. 3. Principles to Promote Just and Efficient Administrative Adjudica-
tions. In order to promote just and efficient resolution of disputes, an
agency that adjudicates administrative claims shall, to the extent reasona-
ble and practicable, and when not in conflict with other sections of this
order, implement the recommendations of the Administrative Conference of
the United States, entitled “Case Management as a Tool for Improving
Agency Adjudication,” as contained in 1 C.F.R. 305.86-7 (1991).

Sec. 4. Coordination by the Department of Justice.

(a) The Attorney General shall coordinate efforts by Federal agencies to
implement sections 1 and 3 of this order.

(b) To implement the principles and purposes announced by this order,
the Attorney General is authorized to issue guidelines implementing sec-
tions 1 and 3 of this order for the Department of Justice. Such guidelines
shall serve as models for internal guidelines which may be issued by other
agencies pursuant to this order.

Sec. 5. Definitions. For purposes of this order:

(a) The term “agency” shall be defined as that term is defined in section
451 of title 28, United States Code, except that it shall exclude all depart-
ments and establishments in the legislative or judicial branches of the
United States.

(b) The term “litigation counsel” shall be defined as the trial counsel or
the office in which such trial counsel is employed, such as the United
States Attorney's Office for the district in which the litigation is pending or
a litigating division of the Department of Justice. Special Assistant United
States Attorneys are included within this definition. Those agencies author-
ized by law to represent themselves in court without assistance from the
Department of Justice are also included in this definition, as are private
counsel hired by any Federal agency to conduct litigation on behalf of the
agency or the United States.

Sec. 8. No Private Rights Created. This order is intended only to improve
the internal management of the executive branch in resolving disputes, con-
ducting litigation in a reasonable and just manner, and reviewing legislation
and regulations. This order shall not be construed as creating any right or
benefit, substantive or procedural, enforceable at law or in equity by a
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party against the United States, ils agencies, its officers, or any o er
person. This order shall not be construed to create any right to judicial
review involving the compliance or noncompliance of the United States, its
agencies, ils officers, or any other person with this order. Nothing in this
order shall be construed to obligate the United States to accept a particular
settlement or resolution of a dispute, to alter its standards for accepting set-
tlements, to forego seeking a consent decree or other relief, or to alter any
existing delegation of settlement or litigating authority.

Sec. 7. Scope.

(a) No Applicability to Criminal Matters or Proceedings in Foreign
Courts. This order is applicable to civil matters only. It is not intended to
affect criminal matters, including enforcement of criminal fines or judg-
ments of forfeiture. This order does not apply to litigation brought by or
against the United States in foreign courts or tribunals.

(b) Application of Notice Provision. Notice pursuant to subsection (a) of
section 1 is not required (i) in any action to seize or forfeit assets subject to
forfeiture or in any action to seize property; (ii) in any bankruptcy, insol-
vency, conservatorship, receivership, or liquidation proceeding; (iii) when
the assets that are the subject of the action or that would satisfy the judg-
ment are subject to flight, dissipation, or destruction; (iv) when the defend-
ant is subject to flight; (v) when, as determined by litigation counsel, exi-
gent circumstances make providing such notice impracticable or such notice
would otherwise defeat the purpose of the litigation, such as in actions
seeking temporary restraining orders or preliminary injunctive relief; or (vi)
in those limited classes of cases where the Attorney General determines
that providing such notice would defeat the purpose of the litigation.

(c) Application of Alternative Dispute Resolution and Core Disclosure
Provisions. Subsections (¢} and (d)(1) of section 1 of this order shall not
apply (i) to any action {o seize or forfeit assets subject to forfeiture, or (ii)
to any debt collection case (including any action for civil penalties or
taxes) involving an amount in controversy less than $100,000.

(d) Additional Guidance as to Scope. The Attorney General shall have
the authority to issue further guidance as to the scope of this order, except
section 2, consistent with the purposes of this order.

Sec. 8. Conflicts with Other Rules. Nothing in this order shall be construed
to require litigation counsel or any agency to act in a manner contrary to
the Federal Rules of Civil Procedure, Tax Court Rules of Practice and Pro-
cedure, State or Federal law, other applicable rules of practice or proce-
dure, or court order.

Sec. 9. Privileged Information. Nothing in this order shall compel or author-
ize the disclosure of privileged information, sensitive law enforcement in-
formation, information affecting national security, or information the disclo-
sure of which is prohibited by law.
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Sec. 10. Effective Date. This order shall become effective 80 days after the
date of signature. This order shall not apply to litigation commenced prior
to the effective date.

GEORGE BUSH
THE WHITE HOUSE,
October 23, 1991.

Editorial note: For the President's remarks on civil justice reform, see p. 1484 of vol. 27 of the
Weekly Compilation of Presidential Documents.



